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SECTION 1 The Ad Hoc Committee 



Tbe Ad Hoc Committee (of Educational Iiistitutions and Organ- 
izations) on Copyright Lax*? Revision [hereinafter referred to as 
*’The Ad Hoc Committee"] is composed of 35 constituent organiza- 
tional members,, all of which have highly respected ’leadership 
roles. The Ad Hoc Committee *s constituents cover the entire spec 
trum of education.- It is one of the most widely representative 
educational groups in America today. As its Chairman, Dr. Harold 
f E. Wigren, stated before a Senate Subcommittee: 




"It is not often that educational groups appear 
with such a united front before committees of 
the Congress. It is not often that all these 
groups with such diverse interests sit on the 
same side of the table in preseht5j.ig education *s 
needs and consensus .... This is one of the 
most amazing examples of ecumenical spirit in 
educational history.'—^ 



*. Harry N. Rosenfield is a Washington, D, C. attorney and counsel for the 
Ad Hoc Committee on Copyright Law Revision. 
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Note: This paper is designed to outline the vlex-zs of 

the Ad Hoc Committee [of Educational Institutions and 
Organizations] on Copyright Law Revision on the major 
problems of copyright lax*? revision, particularly in 
relation to emerging instructional technology. 

The viex'zs herein expressed are the author’s and 
are not ah official expression of the Ad Hoc Committee 
although obviously the author has sought to provide an 
accurate- expression of the current viex7s of trie Ad Hoc 
Committee, 
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I. DevelopnvDnts Lead3,ns to Establisbraent of the Ad Hoc Comm5.ttee ' 
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A. The present copyr5.ght law was enacted in 1909. Over the years 

• there have been many efforts to update this law. The most recent 
started in 1955 when Congress initi.ated a program lookiiig toward 
copyright law revision. This program started with the preparation 
(under the Copyright 0ff5.ce*s aegis) of 35 studies on the principal 
issues in copyright revision. In 1961 the Register issued a 
Report with recommendations. Then follovzed a series of meetings 
with a Panel of Consultants looking to development of a draft bill. 
By 1962-63 this process was coming to fruition and a draft revision 
bill V7as emerging. 

B. In March of 1962 the National Education Association called a 
national conference dealing with the professional, legal and 
ethical problems arising for teachers in connection V7ith the 
expanded use of nev7 technological developments’ in education. One 
of the four major areas designated by that Conference for further 
exploration in depth was the following: 

•‘Copyright problems relating to the use, 
recording, and re-use of materials in the 



classroom and on television (printed mater- 
ials, graphics, and filmed or televised . 

'materials).” 

C. On June 11, 1963 the National Education Association held a staff 
meeting attended by 18 staff members and a private attorney who 
had been requested to study the copyright matter and to pinpoint 
the areas of possible interest to education. On June 12, 1963 
NEA*s Executive Secretary wrote to the Register of Copyrights as 
follows, in part: - 

”We believe that the public interest requires 
that there be a maximum of adaptability of 
materials for educational use,* and that any 
new copyright policy vjhich might be formu- 
lated, enacted and administered should protect 
and preserve the public interest in sound and 
effective education.” 

Dr. Carr*s letter also advised the Register that NBA V7as conferring 
with other organizations. 

D. On July 23, 1963 the National Education Association called an 
exploratory Conference on Copyright Lav? Revision, under, the joint 
sponsorship of NEA*s Division of Audiovisual Instructional Service 
and NEA*s National Commission on Professional R5.ghts and Respon- 
sibilities. The invitation from Dr. Harold E. Wigren, NEA’s 
Educational Television Consultant, read in part: 

• ”At this meeting, we would like to apprise you 

of some of the developments with respect to 
revision of the copyright lav7 and discuss with 
you some implications these may have for edu- 
cational institutions or organizations. We 
are calling this meeting so that we may share 
with you a tentative position which the NEA 
. plans to take in these proceedings [the Panel 
sessions of the Register of Copyrights] and to 
obtain your th5mking thereon.” 

Fifty-two individuals representing 47 national educational organi- 
zations attended this meeting. 

« « 

E. Upon motion of the representatives of the College English Associa- 
tion, seconded by the representat5.ve of the National Catholic 
Educational Association and the National Catholic Welfare Council, 
the Conference adopted the following resolution: 
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"RESOLVED that the participants in this con- 
ference express their vital concern 5-n the 
proposed revision of the Copyright Law, es- 
pecially as it affects education both as a 
producer and consumer of copyrighted material; 



and support the efforts of the in seek5.ng 
clarifi-cation of fair use by educational users 
of copyrighted materials." 



F. The representative of the American Council on Education suggested 
establishment of an ad hoc committee of various organizations in 
order to present a unified position for education before the 
Register of Copyrights i.n his meetings vyith his Panel and in his 
draft of a proposed revision of the copyright law. 



G. As a result of this Conference, Dr« Wigren took two actions: 

1. On July 24, 1963, .he vrrote to the Register advising him of 
the Conference and its resolution of concern over copyright 
lax^. revision; and 

2 . On August 12, 1963, he called the first meeting of an ad hoc 
committee, for September 5, 1963. 



II. The Ad Hoc Co mmittee 

•*"**^*" ' ■ lull I III . ... ^ 

A. The first meeting of the Ad Hoc Committee took place on September 
5, 1963 in Washington. The letter of invitation, addressed by NEA 
to representatives of national educational organizations, called 
for a "working group" to spend the whole day as follows: 

"Our main purpose will be to examine in detail 
the law, and the proposed revision of the law, 
so that we can determine their implications 
for education. This would seem advisable be- 
fore we come up with a * position* .... The 
ad hoc committee will be strictly advisory, 
and it is our hope that we might be able to^ 
arrive at a unified position for education in 
dealing V7ith these matters.*' • • 

B. At this meeting, Dr. Harold E. Wigren was elected Chairman of the 
A' Hoc Committee, a position he has held concrnuously sxnce then. 
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C. Thus began the Ad Hoc Committee. It is not an NEA , committee, but 
a multi-member committee of V7hich NEA is a member. 

•0*‘ 

D. Since that first meeting on September 5, 1963, there have been 
more than 30 plenary meetings of the Ad Hoc Committee as a whole. 
Generally they have mat at the NEA headquarters in VJashington, but 
other meetings have taken place at the Washington headquarters 

of the American Council on Education, and in New York City. 



Meeti.ngs were- conducted on the basis of advance agenda. New 
problems and issues ware discussed, and old decisions and issues 
reassessed as circumstances required. Each consensus and each 
action representing the Ad Hoc Committee was discussed and voted 
at a plenary Ad Hoc Committee meeting*. 



E. In addition to plenary sessions of the Ad Hoc Committee, there have 
been countless meetings of Ad Hoc Committee groups such as special 
task forces, the attorneys* coirumittee, the research committee, and 
other desig-nated subcommittees. In addition, the Chairman has kept 
the membership advised by continuous memoranda^ reports, letters, 
personal conferences, speeches at meetings, and individual and 
conference telephone calls. 

•• 

F. Either in plenary session, or through special task forces or sub- 
committees, the Ad Hoc Committee has conferred V7ith a variety of 
interested groups, such as trade and textbook publishers; music 
publishers; authors; librarians; the copyright bar; producers of 
films and other audiovisual material. In addition, there have 
been many conferences and meetings with a V7ide variety of educa- 
tional groups and interests. Besides the many discussion meetings 
with the Register and his staff. Ad Hoc has participated in two 
structured briefing sessions for the Copyright Office, one on edu- 
cational broadcasting (held at WETA, the ETV station in Washington) 
and another on non -broadcast uses of copyrighted educational 
materials. 



G. The viev 7 s expressed and actions taken by the Ad Hoc Committee 
represent a basic minimum position on which a consensus was 
reached. 



H. The first public appearance of representatives of the Ad Hoc Com- 
mittee took place on January 15, 1964 in a statement presented 
at the Panel of the Register of Copyrights by Harry N. Rosenfield, 
Esq., a Washington attorney. He was accompanied by Dr. Wigren; 

Dr. Fred Siebert, Michigan State University (a consultant to The 
American Council on Education); Eugene Aleinikoff , Esq. , National 
Education Radio and Television Center; and Raymond Larroca, Esq., 

t • 
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Midwest Program on Airborne Television Instruction. The stapment 
"noted with deep concern the following unwholesome and undesirable 
developments in copyright revision: 1. Propose^jc^lindn^^ 

'for profit' limitation .... 2. Dilution .of ...'J.§ i r _use . . . 

The Ad Hoc Committee's statement 

proposed a special, but lirn3,ted, educational exemption. 



Another presentation by Ad Hoc was made before the Panel of 
Consultants, in New York City, on August 6, 1964. 

I. Since the first public appearance of Ad Hoc Committee repre- 
sentatives, the Ad Hoc Committee has testifj-ed ^before the ^respec- 
tive subcommittees of the House and Senate Judiciary ^Com.mittees. 

In such instances, and with the consetit and cooperation of the 
Congressional committees, the Ad Hoc Committee sponsored a panel 
discussion form of tcstDjnony in which a group of people were 
heard, representing different interests and problems in education, 
appearing under the general umbrella of the. Ad Hoc Committee. 



SECTION 2 -- Nhat Education, Mrvts_ .Fr.MjQ?£J^£^ 

The Ad Hoc Committee believes that the current copyright law, 
enacted in 1909, needs revision and updat5.ng but opposes axiy revi- 
Sion which damages or unduly restricts the creative educational 
process in America’s nonprofit school system. 

The present copyright law (in the "not-for-profit" provision) 
gives special recognition and specific authorization for nonprofit 
ed"icational uses of copyrighted educational material. The Ad Hoc 
Committee believ.es (1) that the new copyright law should cont5.nue 
this long-established and beneficial policy by providing special 
recognition and specific authorization for nonprofit educational 
uses in classrooms, educational broadcasting and educational tech- 
nology; (2) that no copyright revision should be enacted unless 
it is reasonable, just and equitable in striking a fair balance 
between authors as the creators of copyrightable material and 
education as users; and (3) that copyright law revisj.on efforts to 
date have been i^nbalanced and heavily vzeighted against the public 
interest represented by the nation’s schools as users of copyrighted 
materials. 

The Chairman of the Ad Hoc Committee succinctly stated what ’ 
education wants from a copyright law: 

- 5 - 
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(1) "Educators want authority for nonprofit, non- 

commercial educational instructors to make 
* use of a copyrighted work for non- 

profit educational purposes vrithout the need 
to obtain clearances or pay royalties for such 
use. Educators want, and no-ad, both a reason- 
able and a v7orkable copyright law so teachers 
V7ill readily know what they can or cannot do 
in using copyrighted materials under the law."!/ 

(2) . . we should like to reiterate that there 
are certain needs of education V7hich must be 
protected in any revision of the copyright law. 

These might be best summarized' in this manner: 

The need to make limited copies of materials 
for classroom use; the need to have *fair use* 
extexided to include educational broadcasting 

■ and educational use of computers; the need for 

reasonable certainty that a given use of educa- 
tional materials is permissible; the need for 
protection in the event teachers and librarians 
innocently infringe the law; the need to meet 
future instructional requirements by utilizing 
the new educational technology now being made 
available to schools; and the need to have ready 
access to materials."^/ 

Unfortunately, good teaching practice may not always be legal 
copyright practice. For years, widespread use has been made of 
• many creative teaching practices V7ith scarcely a thought (by * 

either copyright proprietors or teachers) of their copyright impli- 
cation. But now the issue has been jo5.ned, and lav 7 suits have 
been threatened over some of the very teaching practices which have 
groi-Tn up and remained unchallenged under current copyright lav 7 . 

As^a result, many school boa 'ds and supervisors fear that the 
failure to assure the legality of basically sound and reasonable 
teaching practices X7ill curtail and handicap creative and imagin- 
ative teaching seriously. 



The issue facing Congress today is not what is or is not 
legally permissible under the 1909 copyright law, but what should 
be allowable under a new law. As the Register told the Senate 
Subcommittee: 

**There is little point now in detailing the 
ambiguities, obscurities, omissions, and 

o 
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paradoxes of a statute V7hich, aftea: 56 years, 
still pj'esents dozens of unanswered questions. ”3./ 

♦ 

This same view vjas urged by NEA's President: 

”Now that the law is at long last being revised, 
we urge that it be m*itten to fit the practice 
rather than cut good teaching practices back 
to conform to the law. The law should support 
good practice rather than restrict it.”-i' 



To achieve the goal of having a copyright law "support good 
[teaching] practice rather than restrict it," special heed must 
be paid to the nature of teaching today.' 



As T. M. Stinnett, Assistant Executive Secretary of the NEA, 
advised the Senate Subcoiiomittee: 



"Earlier teachers tended to use the same text- 
books for each pupil; today *s teacher uses 
many resources in his teaching. He has a 
variety of texts and supplementary materials, 
including trade and reference books, nev7S« 
papers and magazines, educational motion pic- 
tures, filmstrips, overhead transparency 
projectors, record players, slides and educa- 
tional ra^Ho and television, teaching machines, 
programmed learn5-ng materials; and he uses these 
in orchestration to do specific jobs. The 
teacher selects resources to fit particular 
student needs so that certain tools are used 
V7ith some students and other tools with other 
students . "3./ 



The copyrighted works most needed by teachers are recent and con- 
temporaneous materials, not text books. Teachers want to update 
texts and to have thei.r classwork relevant and meaningful to 
current developments. It is because of such materials, and be- 
cause of the newer educational technologies that most of educa- 
tion's copyright problems arise. 

Consequently, a major issue of public policy in copyright law 
revision is the need to legitimitize current and developing reason 
able educational practices so that teachers will not be forced 
either to drop them or to continue them "under the table." 

It is well to note that while these . ducational practices 
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developed and continued, education improved and Americans pu'b- 
lishers prospered as perhaps never before in history. Their . 
securities are among today’s "hot items" in the stock market-- 
and this despite (or perhaps because of) the very educational 
practices we are discussing. Legitimitizing such and other similar 
creative teaching practices is good for both producers and users 
of copyright materials, as the CHICAGO TR1BUK35 wrote editorially 
in connection \7ith the Ad Hoc Committee’s position: 



i **. . . permitting educational, not-for-profit 

circulation of an author’s writings might 
serve the writer better than an iron-clad pro- 
hibition of such circulation without x^ritten 
permission. After all, an author’s rights do 
not amount to much if no one wants to read v?hat 
he has vTritten -- if no one has ever heard of 
him. Perhaps the school mimeograph should be 
viewed not as a piratical rival to a trade pub- 
lisher, but as a helpful, unpaid publicity agent 
who helps publishers* long-term sales 

The' Ad Hoc Committee does not believe that educational 
institutions should have unlimited free use of all copyrighted 
works without restriction. But by the same token, it does believe 
that public policy requires reasonable limitations upon the copy- 
right monopoly :for nonprofit educational uses in the public 
interest (and has submitted to Congress appropriate statutory 
language to this end) , The Ad Hoc Committee believes that such 
educational uses are not only of value to the users and the public, 
but also to the authors. Education represents not only users, but 
also authors and publishers of cop^yrighted material. 

In summary, the Ad Hoc Committee believes that education wants 
a copyright lav; v;hich 



(1) supports, rather than undermines, good teaching and learni.ng 
practices; 

(2) recognizes the primacy of the public interest over the author’s, 
while striking a fair balance betvzeen authors and users; 

• (3) legislates specific protections for nonprofit education uses, 

including limited copying and recording of copyrighted materials 
in the classroom, educational broadcasting and educational 
technology, without need for clearances or royalties; 

(^) provides tnaxii reasonable access to a v/ide variety of 
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resources for teaching and learning in nonprofit educational 
institutions, now and in the future; and 

(5) assures teachers a reasonable degree of certainty as to what 

copyrighted materials may be used for nonprofit educational 
purposes . 



Less than this kl,nd of bill the Ad Eoc Coramittee has said it 
.Will not accept. These principles are translated into statutory 

formulae by means of specific Ad Hoc Committee proposals described 
in the following sections. 



for Educational Use 

Since 1909 the copyright law has specifically contained the 
.not-for-profit” principle, authorizing the nonprofit public per- 
formance or nondramatic literary and musical copyrighted works 
without requiring consent from the copyright ownier. This ‘’not-for- 
profit" provision protected educational uses. 

Pending copyright bills destroy this basic doctrine, and sub- 
stitute categorical exemptions set forth in §110 of H.R. 2512- 
S.597. The Ad Hoc Committee believes this to be an unwholesome 
retrogression contrary to public interest. On this score, the 
present law better serves the public interest in its broadest 
reach, by distinguishing between nonprofit and commercial uses of 
copyrighted materials and recognizing a special and primary right 
for such nonprofit uses. The failure of current copyright bills 
to make the vital initial distinction between nonprofit and com- 
mercial users is, according to Ad Hoc, a serious blind spot In 
the current copyright revision effort. 

The Ad Hoc Committee believes that Senator John L. McClellan, 
CliQxirincin of tli 0 Sonsto SubcominiLttGG tbcit copvjrjLsiliit liG 3 iriri 2 !S 

expressed the wiser view of public policy: ® ’ 

". . . Once they put it out on the market, as 
long as somebody does not duplicate it for 
, sale, in my judgment, so long as it is being 
used for educational purposes and for non- 
profit entertainment, I do not think they are 
GT^titled to royalty when it is used for that 
purpose."!.' • 

i. 

The revision program was not always so defective. In his 
1961 Report the Register accepted and espoused continuance of the 



*‘not"*for“profit” concept: 

*'We believe that the principle of the *for . ' 

profit* limitation . . and the applica** 
tion given to that princ5,ple by the courts, 
strikes a sound balance betv7een the inter- 
ests of copyr5-ght ox^ners and those of the 
public .... We believe, hov7ever, that 
any attempt to specify the various situa- 
tions in which the principle applies would 
be likely to include too much or too little, 
and to raise new uncertainties.'—' 

From the outset, the Ad Hoc Committee agreed V7ith and insisted 
upon the "not-for-profit” concept so expressed by the Register in 
1961. The Ad Hoc Committee's original proposal V7as a two-pronged 
approach for copyright revision: 



I. Retention and Expansion, of "Not-For-Profit" 

Pr in c ip 1 e , an d 

II. Statutoi^^ "Fair Use." 

/I. "Not-For-Profit" Principle 

The 60- year-old "not-for-profit" principle was, in effect, 
an automatic but limited statutory exemption giving restricted 
rights to nonprofit education to use copyrighted material v7ithout 
clearances or royalties . ^ 

In acceptl.ng the principle enunciated by the Register in 1961, 
the Ad Hoc Committee proposed to effectuate it by (a) retention 
of the "not-for-profit" concept for nonprofit educational use, 
and (b) application of the concept to both (i) performance and 
(ii) restricted copying and recording for nonprofit educational 
purposes. 

This objective, which has continuously been regarded as the 
most urgent of Ad Hoc's proposals, was formulated by the Ad Hoc 
Committee into legislative language as an amendmeiit to H.R.4347- 
S.1006. On March 1, 1965, the Ad Hoc Committee proposed the fol- 
• lowing new proposed §111: 

"§111. Limi tation s on exclusive rights ? Educa - 
tional co pi es and recording s 

/ 

Notxv^iths tending the provisions of §106, it is 
not an infringement of copyright for anyone law- 
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fully entitled under §109 to per form, exhibit, or 
to transiirlt a performance or exhibition of, a 
copyr5-ghted work (save those originally consum- . 
able upon use, such as v/orkbook exercises, pro“ 
blems, or answer sheets for standardized tests) 

(a) to make no more thaii one copy or phoiio- 
record of the work in the course of such 
use, provided that no copy or phororecord 
may be made of dramatic v7orks (including 
any accompanying music) , pantomimes and 
choreographic works, and motion pictures 

or filmstrips unless the performers and the 
audience are limited to students, faculty, 
or staff, and 

(b) to make a reasonable number of copies or 

. phonorecords of excerpts or quotations from 

the work, provided that such excerpts or 
quotations are not substantial in length in 
proportion to their source 

solely for purposes of such person’s or organization’s 
own teaching, lavjful performances, exhibitions 
and transmissions, for course v7ork study in con-* 
nection therewith, for research or for archival 
purposes , provided that no such copyrighted 
material is sold or leased for profit and that 
. no direct or indirect private gain is involved." 

The Ad Hoc Committee’s objective in connection with this proposed 
§111 was stated as follows: 

"In order to protect the teaching process and 
enable teachers to teach creatively, the Ad Hoc 
Committee recommends that the law be vTritten 
specifically to authorize teachers to make 
copies or recordings for purely noncommercial 
teaching pruposes as follows; 

--a single copy of an entire v7ork such as 
a poem 

a transparency of a chart, graph, diagram 
from a book, newspaper or a iriagazJmie 
a short story 
an essay 
a map 

a TV or radio program 
an article from a magazine 

- 11 “ 



(The Committee is NOT asking for ^ the right 
to make a single copy of an entire book or novel; 
dictionary, reference book, encyclopedia, maga-.^-' 
zine or nev7spaper, pamphlet or monograph; V 70 rk" 
book or standardijsed test; motion picture or 
filmstrip.) 

■Multiple cop 5 -GS of excerpts or quotations from copy- 
righted v7orks such as excerpts from contemporary 
VTiritings in a duplicated examination, the reproduc- 
tion of a map or a chart from a newspaper^ or from a 
text for classroom use, the making of a diagram from 
a magazine for overhead projection, or the recording 
of a school orchestra for the purpose of self- 
evaluation. 

(The Committee is NOT asking^ for the r5-ght to 
make copies of materials origixially consumable 
upon use, such as vjorkboek exercises, problems, 
answer sheets for staxidardized tests.)”—/ 



On April 18, 1966 the Ad Hoc Committee isstted a one-page 
explanation of §lll*s objectives, as follov7s: 

"EXPLANATORY TJ^NGUAGE ON J^D^HOCjC pM 



Under the present law, there is coxitroversy whether 
and to what extent copies and recordings of copyrighted 
materials, in whole cr in part, may be made for i.n- 
structional purposes. Over the years, a general and 
largely unchallenged practice has grown up of making 
copies and recordings of copyrighted works or excerpts 
of such v 7 orks for classroom use, educational television, 
and related teaching purposes. This practice has been 
defended as authorized under two aspects of the Copyright 
Act of 1909, as amended: (1) the not-for-profit provi- 

sion and (2) "fair use." 

The Ad Hoc Commi.ttee belreves that teachers should 
be enabled to make creative use of copyrighted ^material 
in the classroom. It recognizes at the same time the 
possibility of abuse by individuals of the privilege 
of us 3 *ng copyrighted materi.als. The language or 
Section 111(a) will permit teachers and educational 
organizations to make a s5^ngle copy of an entire non- 
dramatic work for purely noncommercial teaching purposes. 
For example, a teacher could copy or record a poem; 
a transparency or a chart, graph, diagram from a book, 
newspaper or a magazine; a short story; an essay; a 



map; a performance by a school chorus or band for 
the purpose of self-evaluation; a television or 
radio program from a series; or an article from • 
a magazine. 

The Ad Hoc Committee does not intend Section 
ill (a) to extend to such practices as making a 
copy of an entire bookj novel, dictionary, reference 
book, encyclopae ..^a, magazine, newspaper pamphlet, 
monograph, workbook, standardized test, motion pic- 
ture, filmstrip, or any other use 5,n tended to 
supplant the purchase of instructional material 
easily available through commercial channels. 

Section 111(b) would permit, for noncommercial 
educational purposes, the making of multiple 
cox^ies of excerpts or quotations from copyrighted 
works such as excerpts from contemporary writings 
in a duplicated examination or classroom exercise, 
the reproduction cf a map or a chart from a news- 
paper or from a, text for classroom use, or the 
■ making of a diagram from a raagazi.ne for overhead 
projection. It would not permit copying of ex- 
cerpts from materials originally consumable upon 
use, such as vzorkbook exercises, problems, or 
ansvzer sheets for standardized tests." 

The Ad Hoc Committee’s double-pronged approach (£.£., reten- 
tion and expansion of the "not-for-profit" principle, coupled with 
statutory "fair use") is the simplest, fairest, and most certain 
v;ay to serve education’s needs under the copyright law, 

Hox-zever, the Ad Hoc Committee agreed to a compromise position, 
in order to achieve the same general result in a different way 
through 

A. a revised and somewhat more specific statutory "fair use" 
section, and 

B. a legislat 3 .ve history (by means of a Congressional Committee 
report) sanctioning approved educati.onal practices under the 
copyr 3 -ght law, [The House Report, described below, especi- 
ally mentions many examples cited by testimony and documents 
of the Ad Hoc Committee and its constituent groups.] 
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. statutory ’’Fair Use" 

. . '. ^ 
At the suggestion of Dr. Harold E. Wigren, Chairman of the 
Ad Hoc Committee, a series of so-called ’’summit conferences” were 
called by the Register of Copyrights. The top representatives of 
education, the publishers and organized authors were called to- 
gether in June, 1966, under Chairmanship of Mr. Herbert Fuchs, ^ 
Counsel to the House Judiciary Subcommittee that had been holding 
legislative hearings. The piirpose was to explore areas of agree- 
ment and disagreement among the various interests involved, and 
especially areas of possible accommodation. 



There were six such meetings, one devoted to classroom uses, 
one to ’’fair use," two to educational broadcasting and two to 
computers. Attendance v7as on a limited invitation basis. At 
these meetings, the Ad Hoc Committee V7as represented by a total 
of 18 persons, variously selected to attend a particular meeting 
on the basis of the agenda topic and V7ith reference to insuring 
representation from all major facets of Ad Hoc’s concern. 



The meetings V 7 ere highly significant and often witnessed a 
genuine- effort to grapple with problems in a spirit of mutual 
accommodation, perhaps the single most direct result of these 
"summit conferences" was an agreement upoxi a statutory "fair use" 
provision V7ith major substantive changes in language and associ- 
ated Congressional Committee reports. This agreement resulted 
in (a) §107 being adopted by the House in H.R.4347, 89th Congress 
2nd Session and in H.R.2512, 90th Congress ,- 1st Session; and 
(b) the accompanying House, Report No. 2237, 89th Congress, 2nd 
Session and House Report No. 83, 90th Congress, st Session, 



Section 107 reads as follows: 

" S107. Lj,m itatlons on exclusive rights: Fair Us e 

Notwithstanding the provisions of section 106, 
the £aj.r use of a copyrighted work, including 
such use by reproduction in copies or phono- 
records or by any other means specified by that 
section, for purposes such as criticism, com- 
ment, news reporting, teaching, scholarship, or 
research, is not an infrD-ngeraent of copyright. 

In determining whether the use made of a v7ork • 
in any particular case is a fair use, the fac- 
tors to be considered shall include; 

(1) the purpose and character of the use; 

(2) the nature of the copyrighted v7ork; 



(3) the amount and substantiality of the por- 
tion used in relation to the copyrighted 
work as a whole; and 

(4) the effect of the use upon the potential 
market for or value of the copyrighted 
work. " 

• • 

The compromise thus effectuated carried with it the agreement 
by the Ad Hoc Committee to forego its insistence upon its proposed 
§ 111 . 



This compromise must be understood in the light of the 
voluminous testimony and the heated controversy on the uncertain- 
ties of "fair use" for educational purposes under present law. The 
Ad Hoc Committee consistently regarded "fair use" as insufficient 
to be the principal means for meeting education's needs because 
of "fair use's" uncertainty and unreliability. Dr. VJigren testi- 
fied thus: 

", , , statutory fair use is not enough for 
education to do its job. Fair use is not a 
sufficient guideline to the classroom teacher 
to knoxfl' when copyrighted materials may or may 
not be used. Under the present law we have fair 
use judicially interpreted plus the 'for profit* 
limitation. Under H.R.4347 we have statutory 
fair use merely mentioned and no 'for profit* 
limitation. Substituted for the 'for profit* 
limitation is a ‘most inadequate and limited 
§109 which gives categorical exemptions rather 
than a uniform general one', 

At various Congressional hearings, Ad Hoc's Counsel, Harry N. 
Rosenfield, went into considerable detail as to the uncertainties 
of "fair use" for teachers. (For a general analysis of this 
point, see Exhibit 2 . ) 

The House Committee itself officially recognized this 
situation: 

"Although the courts have considered and 
ruled upon the fair use doctrine over and 
over aga5.n, no real definition of the con- 
cept has ever emerged."-^' 

Therefore, the House Committee adopted the compromise as a means of 



"recognizing the need for greeter certainty and protection for 
teachers" (p.31). Thus the House Coinmittee*s Report specifically 
states: 

"The committee sympathizes vzith the argument 
that a teacher should not be prevented by 
uncertainty from doing things that he is 
legally entitled to do and that improve the 
quality of his teaching. It is therefore 
important that some ground rules be p'^'O” 
vided for the application of fair use in 
particular s luxations," (p.32). 

Therefore, the Report is designed to 

"provide educators with the basis for estab- 
lishing v7orkable practices and policies," (p.33) 

Consequently, in the light of the entire legislative history 
the Ad Hoc Committee believes the total compromise on "fair use" 
(developed at the "summit conference" and adopted l.n the House 
bill and Committee Report) gives to "fair use" a statutory and 
Congressional infusion of positi.ve doctrine where prior judicial 
gaps prevailed. As Ad Hoc sees it, the effect of the House bill 
and report, taken together, is to write into statute the basic 
position (although not necessarily all the specifics) espoused by 
the Ad Hoc Committee in connection v?ith its proposed statutory 
authorization for limited educational copying and recording. 

The Ad Hoc Committee *'s acceptance of the compromise was 
based upon the recognition and joint presence of five essential and 
indispensable elements, in proper and agreed-upon balance, as 
folloxvs : 

• A, Statutory recocrnition of "fai-r use" as a permanent riaht 

■■■! ■■■■ ! ■ .1 I.., — « — 

under copyright lax^. 

This essential element involves tx*7o aspects: 

(1) adoption of the full text of §107 as voted by the House, 
without any textual changes X7hatsoever , 

Efforts on the part of some marnbers of the copyright 
proprietors * community to seek so-called "clarifying" 
or other changes are unacceptable to Ad Hoc, 



(2) “Fair use" is a permanent provision in the copyright 
law, in no way to be diminished by any proposed 
clearing house or licensing system. [For corrinients on 
a copyright clearing house, see Exhibit 3 .] 

“Fair use," and the limited educational copyi.ng and 
recording it specifically authorizes by statute, is not 
an occasional or merely casual right; it is a constant 
and continuing right. Under the compromise, "fair use" 
is a fundamental and permanent statutory charter for 
education. "Fair use" is not given by leave of the 
copyright owner, but rs specifically and scatutorrly 
reserved for education by Congress out of the copyr5.gbt 
monopoly. It is not a privilege av7arded by the publi- 
sher, but a right specified by law. 

One witness before Congress was candid enough to 
state that he regarded fair use "as a temporary safety 
valve until soma clearing house system is established. 

At that time, the concept of fair use should lose its 
importance and die off as some form of vestigial tail,"— 
If this j.s true, Ad Hoc v?ants nothing of such phoney 
"fair use," and is free of any commitment to the compro- 
■mise agreement. 

# 

B. Inclusion o£ vrorcls; "for purposes such as cri ticism, comment, 
nev 7 s r e porting, teaching, scholarship, or yeseg rch. " 



, 






C. Inclusion o£ v7ords; "including such use b y_ rep_r o^^ioiLJa 
cooies or phonorecords or by any oth er means specified by 
that section [§106] . 

Such language would be the first statutory recognition 
that "fair use" includes copying and recording, ^ and was 
designed and accepted to settle clearly and unmistakably ^ the 
legal right of education to photo-diiplicate and record within 
the limits of "fair use," 



There is imminent danger of a complete breakdown in 
connection vjith this indispensable eleniQnt of compromise. The 
Senate adopted S.2216, 90th Congress, 1st Session, to set up 
a National Commission on New Technological Uses of Copyrighted 
VJorks. One provision in this bill is in effect a major textual 
change of §107 which is an unacceptable change in meaning and 
purpose of §107, and therefore renders both S.2216 and §107 
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unacceptable to the Ad Hoc Committee. Section 1(b)(2) of 
S. 2216 2 as explained by the Senate Report, completely reopens 
the whole issue of photoduplication, which the compromise agree 
ment V7as supposed to settle and close under §107. 



Section 1(b)(2) reads as follows: 

# 

"(b) The purpose of the Coriirnission is to 
study and compile data on the 3 :epr eduction 
and use of copyrighted works of authorship 
. . (2) by various forms of machine re- 

production. " 



The Report of the Senate Committee states in general terms 



"It is not. the intention of the committee 
that the Commission should undertake to 
reopen the examination of those copy- 
right issues which have received detailed 
consideration during the current revision 



effort, and concerning which sat i sfa c tory 
solutions appear to have been achieved."/' 
[emphasis added] 



Hov;ever, whan the Senate Committee *s report gets to 
the specifics of photoduplication, quite another situation 
seems to prevail: 

"Another important copyright issue arising 
from technological developments is the 
reproduction of copyrighted material by 
use of various machines. Photocop yin g in 
all its forms presents significant ques- 

I ili.a rr T*T r Tf n i > i '*h i *■“- ^ 1 ' " ' *l i *' 1‘ i i m ■■ 

tions of public policy, extending well 
beyond that of copyright l aw. No satis - 
factory solutions have emerged in the 
limited consideration devoted to this 

»jif*r niLiju~, >ijj nr»- na Tjl— ~ ■ -Jirr ~j -i‘ti ri» i < > n-^ "-n' ■ i - 1 i — -• — ■n ~ — i m n. i i ■ ■ 

problem during the current revision ef - 
fort . Therefore, the establishment of 
soma type of study commission appeared to 
be both necessary and desirable." (p.2) 

[emphasis added] 



The Senate Committee *s Report incorporates a report from 
the Librarian of Congress on his and the Register’s behalf. 
This latter report comments: 
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"The scope of the Cornmission's aims and 
' duties is stated in a way that is broad 
enough to cover a wide range of significant 
uses of copyr5,ghted material by automatic 
data transfer systems and reproducing de- 
vices, but not to include reviex'7 of problems 
that have been the subject of extensive 
separate study, such as uses by conrnunity 
antenae television systems or typical 
educational broadcasting stations." (p.5) 

The Ad Hoc Committee notes with dismay the failure to exclude 
from the Commission's scope of duty the matter of "fair use" 
by photoduplication and recording, • 

At its meeting of March 13, 1968, the Ad Hoc Committee 
reaffirmed its opposition to §l(b)(2) in the light of the 
Senate Committee's report. Dr. Wigren wrote to the Register 
on April 1.8, 1968, as follows: 

"... it reopens the entire issue of photo- 
copying and fair use of copyrighted materials 
for schools, an issue which we all assumed 
was settled by the agreements that the House 
committee adopted in its report." 

Unless §l{b)(2), as so interpreted, is el5-minated, the Ad Hoc 
Committee regards the compromise agreement as having been 
abrogated, and therefore will be free to return to its ori.ginal 
position or take soma other position in the legislative debates 
of 1969. 

% 



Inclusion of the following four criteria for "fair use" 

trill t ■■ mT ~«1 mw iwi Um ^ I* n i fwr» w i rtTW»Trtmn i n i i— ■ ■ w. ■ «f ii wti n m i WX i it iii ■■ irwip m Wt W f 

"(1) the purpose and character of the use; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the por- 
tion in relation to the copyrighted V7ork as 
a whole; and 

O) the effect of the use upon the potential 
market for or value of the copyrighted 
work." - ■ 



Iii^lus ion o f a s uitable l egi slative history in the C on gres - 
sional Committee's report. ' • 






» 



The Ad Hoc Committee receded from its original two-pronged 
approach and its proposed §111 and accepted a compromise ^ in- ^ 
volving a revrritten "fair use" provision and a clear legislative 
history only upon the basis of the iron-bound Congressional as- 
surance that 
• • 

"the doctrine of fa5.r use, as properly applied, 
is broad enough to permit reasonable educational 



The objective of infusing some reasonable degree of certainty 
into "fair use" was a sine q ua non for Ad Hoc, was accepted at the 
"summit conferences", and^was adopted by the House ^Committee, as 
indicated above (p.37). This certainty was to derxve noc only 
from the language of the bill, but also from the Congressional 
Committee* s report# As the House Committee *s Report put it, 

. *'Xt is therefore important that some ground 

rules be provided for the application of fair 
use in particular situations." (p.33) 



Thus, it set forth its "intention . . . with respect to the applica- 
tion of the fair use doctrine in various situations*' (p.31), as 
a means of providing some degree of reasonable certainty so that 
teachers may continue superior teaching practices vzithout fear of 
infringement liability. 

All of this need for certainty was especl.ally true in the 
field of copying and recording copyrighted works. According to 
the Copyright Office's General Counsel, no court under existing law 
had "ruled specifically on cases invplv5.ng the reproduction of 
copies for purposes of research or teaching. "2./ The House hearings 
are replete with disagreements among copyright law experts as^to 
just hov 7 far, ±f at all, fair use allows copying, either in single 
or multipj.e copies. The House Committee's Report itself recognized 
the need to provide teachers v/ith some degree of certainty on copying, 
particularly in terras of the four statutory criteria: 

■ . . some explanation of the considerations 

behind the language used in the list of four 
criteria is advisable. This is particularly 
true as to cases of copying by teachers, since 
in this area there are fev7 if any judicial 
guidelines."' (p.32) 

The Report specifically recognized the need to explain the language 
in §107 that "fa5-r use" included "such use by reproduction in copies 



o 
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or phonorecords or by any other means specified . . 



n 



because 






. . of the lack of any judicial precedent 
establishing that the making of copies by a 
teacher for classroom purposes can, under 
appropriate circumstances, constitute a fair 
use . . (p,33) 



Theirefore, statements in the Committee *s report on copying 
are of partic'ular .significance. And there is one such statement 
which negates the compromise agreements so far as the Ad Hoc 



Committee is concerned. As i.ndicated, one of the required elements 
in the compromise was that Section 107 should set forth four of the 
criteria which may be used for determining "fair use.” Ad Hoc*s 
agreement to the compromise is correctly stated in the House Com^ 
mlttee Report *s comments that the fourth criterion "must always 
be judged in conjunction with the other three criteria," (p.35) 
and that the four criteria "must be applied, in combination 'v/ith 
the circ'urastances pertaining to the other criteria." (p.32) 

However, these statements- ‘-which are the essence of the compromise 
agreement --are vjholly vitiated by another statement in the House 
Report .dealing with the fourth criterion [£.£. > ”the effect of the 
use on the potential market for or value of the work"], as follovjs: 



"VJhere the unauthorized copying displaces what 
realistically might have been a sale, no 
matter how minor the amount of money 5.nvolvedj 
the interests of the copyright owner need 
protection." (p.35) [emphasis added] 

The language "no matter how minor the amount of money involved" 
has been aptly called "a sort of He Minimis rule in reverse."-—^ 

It flies in the .face of the combined consideration of all four 
crdLteria and prevents dealing with all four criteria in conjunc- 
, tion with each other. It seems to be a categorical assertion which, 
in effect, wipes out the other three criteria. At the very least, 
it creates such uncertainty as to vitiate the msaningfulness of the 
ent 3 ,re section and to prevent ^it from operating as it was intended, 
to authorize limited copying and recording for educational purposes. 



The House Report *s restrictive language on the fourth criterion 
in §107 is all the more important because the Report states that 
this fourth criterion is "often the most important of the criteria 
of fair use." (p.35) 

The Ad Hoc Committee never accepted- -and does not now accept-- 
any compromise agreement whereby it foregoes its orig5.nal proposal 



III. 






for a limited statutory exemption, as proposed by its §111, for 
a ”fair use”’ provision j.nterpreted by the language ”no matter bp.w 
minor the amount involved.” 



•For the Ad Hoc Committee, all five elements, jointly, are 
essential and indispensable to its acceptance and the continued 
viability of the compromise agreement. If any are^missing, the 
Ad Hoc Committee is no longer bound by any such compromise, and 
it V7ill revert either to its original position or to another 
position s^iited to protecting education's interest under the 
copyright law. Th5.s position V7as reaffirmed by the Ad Hoc Com- 
mittee on October 16, 1968. 



Wa3.ver of Sta tu tory Damag es 

■ • Under present law, any infringement --no matter how innocent, 

no matter ho“W harraless--subjects the infringer to minimum mandatory 
•statutory damages of $250 for each infringement. 

The Ad Hoc Committee has consistently urged that the copy- 
right law grant discretionary authority to the courts to waive all 
statutory damages for innocent infringement in a nonprofit educa- 
tional situation, in the, current revj.sion bills. Section 504(c) 

(2) provi-des such discretion only to 

”. . . instructors in a nonprofit educational 
institution ... in the course of face-to- 
> face teaching activities in a classroom or 

simileir place normally devoted to instruction 

II ‘ 

The Ad Hoc Committee has some qualms v/hether the definition 
of innocent infringement is so rigid as to be self-defeating. In 
addition, the Ad Hoc CorniTiittee urgently proposes that the vzaiver 
be extended to educational broadcast teachers and to librarians. 

The rationale for including such groups is identical with one of 
the basic purposes of the Ad Hoc Committee's proposal for §111 
and its later acceptance of the "fair use” compromise. That 
purpose, as recognized by the House Report is, "the need for 
greater certa5,nty and protection for teac.iers” (p.31). Educa- 
tional broadcast teachers and librarians need and merit this 
same "greater certainty and protection.” 
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SECTION 4 "" Reasonabl e Use of New Educa 



JU < 
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Nev7 educational technology of one kind or another is bur- 
geoning, Although the major purpose of copyright revision efforts 
is to update the 1909 law, current bills freesse use of such educa- 
tional technology to the level of 1960 *s developments and make no 
allox^ance for new technology in teaching and learna.ng. There are 
a v7hole seriet3 of such technologies, the educational use of which 
is threatened by copyright revision, including 



I, various audio-visual devices designed for individualized 
and independent learning; 

II, educational broadcasting; closed circuit cable and micro- 
wave (ITFS, 2500 megahertz); 

III, educational use of computers and other electronic retrieval 
and storage devices. 



I* Individualized Instruction 

( Teaching and learning have been changing in Americans schools. 

Instead of "class” work, more and more teaching emphasis is on 
“individuals” or small groups. Such individual approaches require 
materials for individual students presented either by the teacher 
or through a listening center in a tutorial situation or by an 
audio- or video-retrieval 'system. Increasingly, students take more 
and more responsibility for their own learning and are provided 
. opporti-inities for self -directed, j.nformal, unsystematic learning 
activities to replace systematic, in s t r u c 1 1 on - 1 e a c h in g act5.vities, 
■Record players and tape recorders V7ith earphone sets are becoming 
common in schools at all levels, to bring the learning materials to 
the students. One of the most rapidly growing developments is the 
audio-remote-access system, sometimes referred to as "dial-access.” 
There are also a fev7 video remote-access systems. In such educa- 
tional technology, the transmission of the material is activated 
by the students, not by teachers. This is a creative and fruitful 
learning. process. 

Section 110(2) (C) of H,R.2512 [which is 'identical V7ith S,597*s 
§110(2) (D)] virtually eliminates individualized student use of 
copyright material in such system. This section denies copyright 
uses where the work is on a student-activated transmission from a 
' computer or other storage and retrieval system, VJhat is here involved 

. is "dial access" programs, computer -assisted instruction, and 
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similar now educational technologies. This section virtually bar.s 
individualized uses of the newer educational classroom technology 
v?h os e .purpose is to encourage independent learning activities. 
This, provision is highly deleterious to effective teaching as 
educational technology now knov7S it, no less than to vzhat is in 
prospect. , ■ 



Take for example the foreign language laboratory. Schools 
buy tape-recorded speech patterns for students to imitate. VJhen 
the tape is used on a machine in the room where the student is 
located (so that transmission is unnecessary), §110(2) (C) of 
H.R.2512 does not apply. Where the tape, is used by means of a 
machine which transmits the sounds at .a teacher *s activation, the 
section does not apply. But vzhere the identical tape is used in 
the identical machine, but is activated by a student, even if he 
is in the same room vzith the teacher, this would be forbidden by 
the section in question. Or if the student was ill and absent 
and tries to make up the lesson later on the very same system, it 
is barred. It must be noted that here .there is not necessarily 
any question of copi.es. Schools are using mostly tape they 
bought for the very purpose for which it V7as purchased, o.£. , to 
be heard by the student in order that he might learn by imitating 
a purchased tape. There Is an internal inconsistency in the bill: 
if a teacher pushes the button, so to speak, the use of copyrighted 
material on such a transmission is permissible; if a student does, 
it is impermissible. 

The reason given for 'this inconsistency is that activation of 
the system by individual students substitutes for purchase of 
copies. The argument is invalid. In most cases, no copyright at 
all is involved (and consequently no deleterious effect on sales) . 
Education here is not copying copyrighted V7orks, but only displaying 
or performing the very copyrighted work V7hich V7as bought for the 
purpose of display or performance. 

•Dr. Anna L. Hyer, Executive Secretary, Department of Audio- 
visual Education, NEA, testified in the Senate under the Ad Hoc 
Committee *s umbrella, as follows; 

"The proposed copyright law seems to make the 
modern information delivery systems illegal 
. . .. _If bill 597 now goes through as it 
is, V70 feel we will be required to use horse- 
and-buggy methods of performance and display 
V7ith new technological developments . "i' 
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Education is 
duali'^ed learning, 
and more and more 
a body-blow to all 
it will not accept 
§110(2) (D) .as it a 



increasingly moving in the direction of j.ndivl- 
It is becoming less and less teacher -oriented 
student-oriented. Section 110(2) (D), S.597, is 
this. The Ad Hoc Corrimittee has indicated that 
any copyright revision bill vjhich includes 
ppears in S.597. 



Educational Broadcasting 

mwrM tr V-l i i 1 1« Mn i > i w mm ■i. ' H 't , i i i ~~~ i i * •*** ••*'* v«»r»l.i*v- 

The Ad Hoc Committee originally proposed retention of the 
"not-for-profit" concept in the revised copyright law. That 
principle is now, and vzould be, applicable not only to instruc- 
tional use of copyrighted material, but also to general, cultural 
and community progravns on educational broadcasts. 



As part of its 'general compromise, the Ad Hoc Committee now 
seeks a specialized and limited exemption only for instructional 
broadcasting uses of copyrighted material. 



Educational radio and ETV stations must operate wholly noncom 
mercially. They are licensed by the FCC only to nonprofit educa- 
tional organizations such as public school systems, universities. 
State Departments of Education and nonprofit community educational 
corporations.’ These stations are small, with few employees and 
very limited budgets. 



Especially v?ith ETV, 'excellence and diversity of programming 
V7ill depend upon interconnections of ^ stations by means of actual 
electronic interconnections or by recordings. ETV stations, in 
.particular, use copyrighted materials such as photographs, maps 
and charts, literary material and music. Under the present law's 
"not-for-profit" provisions, such copyrighted materials may be 
used in local educational broadcasts without clearance or royaltie 



The two current bills have differing provisions applicable 
to educational broadcasting, although both started out identical 
H.R.2512 was amended on the floor of the House so that §110(2) 
and § 112(b) substantially differ from the comparable provisions 
of S.597. The Ad Hoc Coramittee recommends adoption of the House 
version, V7ith additional provisions. 






The Ad Hoc Committee's recommendations 5.n this area relate 
to the following matters: 



A. 'The difference betoeen c losed circuit , an(LoEer^ch.g^ 

S 597 snd the House Report on the sim5,lar prov:ls5,ons of 
H.R.Zsiz (see p.41, 2nd full paragraph) fail to distinguish 
betvzeen closed circuit or po5.nt“to*-point instructional broad- 
casting, on the one hand, and open channel broadcasting, on the 
other. This failure is based upon an error of xact. , Closed cir- 
cuit transmissions and ITFS consist of limited, controlled sysoems 
within the schools; they are controlled or closed transmissions not 
avaXlable to the public and are only extensions of the classroom. 

It 5-s unrealistic and unreasonable to treat them just like open 
channel broadcasts v.iiich can be picked up by anyone v7ho tuners in. 

As Dr. Anna L. Hyer, Executive Secretary, Department oi Audio- 
visual Education, testified before the Senate Subcommittee. 

"We feel then, that closed“ci,rcuit television 
should be accorded equal status with face-to-face 
teaching, because xxi modern technology they are 
almost the same. "2/ 

Consequently, the Ad Hoc Committee believes that 
circuit or controlled transmission should not be subject to §110(Z) 
which deals with open channel broadcasting, but should be subjec* 
to a new proposed §110(1A). The text of this proposal, as sub- 
f mitted to the Senate Subcommittee, is as follows: 



"Section 110. Limitations on exclusive rights: Exemp- 

tion of certain performances and displays.' 

Notwithstanding the provisions of section 106, 

IQ following are not infringements of copyright: 



r. 

WiL-* ^ 



(1) # • (I • , 

performance or displa y of a work 

course of a„^lose^ 

• mis s i^uJl^ri body or_ odieX-iloS.'“ , 

profit organi?fia tion if such p.sr_^ QgJMI}^ 
play is in the course of the teach 3 V^g_j^ti^^ 
o?~a nonpro fit educational institutio n. 



( 2 ) ... 

[NOTE: Underlined matter is proposed new language] 

[NOTE; It is the intent of the Ad Hoc Committee on 
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Copyright Law Revision that 110 (lA) refer 
to controlled or closed transmissions and 
that 110(2) refer. to uncontrolled or open 
transraissloxis . ] 



B. The 100-rnile Limitation 

§110(2) (B) of S.597 allows educational broadcasts of copy- 
righted material only if 

"the radius of the area normally encompassed 

by the transmission is no more than 100 miles," 

This provision vzas deleted from H.R.2512 as passed by the House. 

The Senate bill’s provision has particularly heavy and harmful 
impact on ETV, since practically half of all ETV stations share 
some programs on a simultaneous basis vzith at least one other ETV 
station. Such arrangements will continue to grow. If the 100- 
mile limitation is enacted, it will drastically impair ETV’s 
effectiveness. 

State-wide instructional broadcasting is an important teaching 
tool in the effort of States to provide high quality instruction 
to all their people. Such state-wide systems now exist in 13 
states or jurisdictions (Alabama, California, Connecticut, Georgia, 
Hawaii, Maine, Minnesota, Nebraska, North Carolina,- Oklahoma, 

Oregon and South Carolina,, as vzell as 5.n Puerto Rico) . They are 
also under construction in si.x others: Kentucky, Mississippi, Nevz 

Hampshire, New York, South Dakota and Vermont. The 100-raile provi- 
. Sion vzould cancel out any such instructional broadcasting in these 
.states. 

The Ad Hoc Committee recommends and urges the provision of 
§110(2) (A) and (B) as passed by the House in H.R.2512 [but not 
(C)] as follows : 

"§110. Liaiitations on exclusive rights: Exemption of 

certain performances and displays 

Notvzithstanding the provisions of section 106, the 
following are not infringements of copyright: 

( 1 ) , . . 

(2) performance of a nondrama tic literary or musical 
work, or display of a work, by or in the course of a 



transrnj-ssion by a governmental body or other non- 
profit organl&iatlo'n, if: 

(A) the performance or display is a reguleir part 
of the systematic instructional activities of a 
governmental body or a nonprofit educational 
institution; and 

(B) the transmission is made primarily for: 

(i) reception ±n classrooms or similar 

places normally devoted to instruction, or 
(ii) reception by persons to x^hom the 
transmission is directed because their dis- 
abilities or other special circumstances 
prevent their attendance in classrooms or 
.* similar places normally devoted to instruc- 
tion, or 

(ill) reception by officers or employees of 
governmental bodies as part of their official 
duties or employment ...” 



C. Record ings -- number an d period of use 

S.597 permits only tv7o recordings of a program and -- except 

for one copy for purely archival purposes -- requires destruction 

of the copy V7ithin one year after its first broadcast, § 112(b). 

This provision was eliminated in the House-passed H.R.2512 V7hich 

authorized copies or phonoreeords of a particular program, without 

such harmful limitations to education. 

• * < 

- (1) Number of Recordings 

S.597 v7ould allox'7 tV70 copies, only one of X'7bich may be used 
for actual broad.cast and for exchange with other stations. Having 
only one copy of the Thanksgiving history lesson to send to other 
areas means that at best it could be mailed (the most common 
shipping method) to only one or tx-7o other areas, or they x^ould 
have their Thanksgiving program some time after Christmas. 

In order that ETV may be effective, multiple copies are 
required. The exchange practice of ETV stations require multiple 
copies for reasonable contemporaneous broadcast. The station 
broadcasting such an exchanged program x^ould, if it produced the 
program itself, have the r5.ght to use the copyrighted materials 
without clearance and royalties. 

(2) Period of use of recordings. 

School curricula are composed of lessons repeated annually to 
, ’ -28" 
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the nev7 age groups corning into school. A one«year privilege 
allows only one refuse of a school lesson, providing that the 
calendar haaVt added an additional day to the year in the meantime. 

More than one^third of all ETV lessons today are repeat broad- 
casts of lessons more than one year old. And roughly 80% of all 
lessons proposed for broadcast today are prepared vzith the expected 
life well in excess of one year. To require the destruction of a 
broadcast lesson after one year, and the remaki.ng of the identical 
lesson on a new tape next year, is a gross V7aste of time and 
talents. For such lessons ETV requires a life as long as the 
program has utility. 

The Ad Hoc Committee recommends and- urges the provision of 
§112(b) as passed by the House in H,Px.2512 as follows: 

*'(b) Notwithstanding the provisions of sec- 
■ tion 106, it is not an infringement of copy- 

right for a governmental body or other non- 
profit organization entitled to transmit a 
performance or display of a work, under sec- 
tion 110(2) or under the limitations on 
exclusive rights in sound recordings specified 
by section 114(a), to make copies or phono- 
records of a particular transmission program 
embodying the performance or display." 



D. "Fair Use"* 

MR. umui mu Mil I, i II *i ii « , 

A most unsatisfactory situation arises out of the statement 
in the House Report (p.36) which discrirainatorily restricts "fair 
use" for educational broadcasts and seems to suggest a separate and 
more limited "fair use" for educational broadcast teachers than is 
available to other teachers. The House Report language could very 
well negate entirely the application of "fair use" to educational 
radio and television teachers. 

As the Ad Hoc Committee testified before the Senate Subcommittee 

. . the *fair use* needs of teaching are 
the same vjh ether over the air or in the 
classroom"-!/ 



* Section 3 of this paper discusses '.'fair use" under §107 
which is identical in language in both H.R.2512 and S 597. 
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The Ad Hoc Committee rejects any special restriction on 
"fair use" for broadcast teachers as unfair, unjust and unreasonable. 



E. Licensed Uses 

» 

The Ad Hoc Committee believes that there are two levels of use 
of copyrighted materials by educational broadcasters: 

j 

1 , those permissible by reason of the limited exemptions 
which the copyright law should provide, and through 
statutory "fair use"; and 

2. those for which reasonable fees should be paid. 

In this latter connection the Ad Hoc Committee proposed to 
th6 Senate Subcommittee that where such exemptioxis or "fair use" 
are Inapplicable, the copyright statute should provide for licensed 
use C'f copyrighted materials for nonprofit educational transmissions, 
at reasonable fees. It is absolutely essential to note that this 
statutory licensing proposal is not intended in any x^ay to impinge 
upon either the statutory exemptions or on "fair ^ise," but rather 
merely to supplement those provisions as applicable to educational 
broadcasting. 



As a means of consolidating into one section all the provisions 
specifically applicable to. educational broadcasting, the Ad Hoc 
Committee proposed to the Senate Committee a nex'7 section to be 
substituted for Sections 110(2) and 112(b) .5./ This proposal is 
set forth in Exhibit 4. 



Ill, Educational Use of Computers 

Computers (using the term in its broad range) are the fastest 
groX'7ing technological developments in American education today. 

( Nevertheless, the question of their impact on the copyright law V7as 
not really discussed or debated in any substantial manner before 
H.R.2512 V7as passed by the House. The pending, bills do not mention 
"computers," as such, but they do cover computer use in §110(2) (D) 
of S.597 [and the identical §110(2) (C) of H.R.2512]. Implicitly,, 
the matter is also covered in §§101, 102, and 106, The language 
of the bills, plus the statements in the House Repoirt, create 
serious problems for educational computer use of copyrighted materials. 
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The computer is a nev7 communications medium. ^It is a tech- 
nology about which we know relatively little at this point. Despite 
this, the pending bills V70uld force legislative decisioiis on the 
interrelationship between computer technology and copyright policy 
before there has been any thorough study of the implications of 
such jaiterrelationship . 



In order that there might be an adequate factual and policy 
cons5-deration of this interrelationship, the Ad Hoc Committee 
proposed at the "summit conferences" that a commission be created 
to study and report. (The Commission under S.2216 vzill be described 
below.) There was general agreement with the idea, but a major 
point of difference was to be the 5,nterim status of input into 

computers . 

The Ad Hoc Comra'ittee*s position is that at least for_the 
interim perio d V7bile a 'study was beiiig made,, 



Ic mere 5aiiuit into a computer for nonprofit educational 
purposes should not be infringement, and 

2. questions of permissibility of use, "fair use" and 
royalties should arise only at the output stage. 

The rationale for th5.s so-called "moratorJ,um" for the interim 
study period was stated by Dr. Fred Siebert, Dean of the College of 
Communications Arts, Michigan State Uxiiversity, and copyright con- 
sultant to the American Council on E^ducation, v7ho served as chair- 
man of a subcomml.ttee of the Ad Hoc Committee which adopted the 
subcommittee’s recommendations. Dean Siebert testified on compucers 
at the Senate Hear5.ngs under the Ad Hoc Committee’s umbrella: 



"We contend that this language of the House 
report, together with section 106, extends copy- 
right protection to computer transmission uses, 
and tends to freeze the law in favor of the 
copyright proprietor and to the detriment of 
the copyright consumer during this transition 
period of development and experimentation. We 
submit that the restrictions imposed by this 
bill and the accompanying House report will 
seriously hamper instructional uses of the newer 
devices as well as scholarly and scientific 
research and experimentat°ion, and consequently 
harm the public interest,"—' 
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Another* Ad Hoc Committee witne 
University of Michigan Law School, 



ss, Professor Arthur R. 
stated that §110(2) (D) 



Miller, 
of S.597 



’^j.mperi.ls the ability of education to use 
computers and computer -associated instruc- 
tion at all levels of education and destroys 
a long standing practice of legislative ’ 
relief for the teaching profession from 
certain copyright restrictions. . this 
is not a neutral bill and section 110.(2) (D) 
demonstrates that.”§./ . 

As to input, Professor Miller testified;- 

*‘o . . it is clear that the revision bill 
makes it a copyright infringement to input 
' copyrighted materials into a storage and 

retrieval system V7ithout regard to the 
possibility that the copyrighted materials 
may never be used in a way that will have ' 
any economic toll on the copyright proprie- 
tor."-"' 



Senate Hiram L. Fong, in a colloquy during the hearings , said 
that, charging for input is like a restaurant imposing a cover 
charge for looking at the menu, vjithout regard to V7hether any food 
was ever ordered. Ifi./ In a later appearance as a witness, under a 
different aegis, Professor Arthirr R. Miller, said to Senator Fong: 

. . if we are to use modern information 
transfer technology in an efficient and socially 
rewarding v;ay, education must be able to look 
at the menu. Educators and scholars have to 
be permitted to input materials into the system. 

They have to be able to look at certain material 
in computer readable form to see if they want 
to use it, if they V7ant to bring it out in the 
form of output or do anything else to it that 
looks like a traditional copyright infringement. 

. . . But a user may not know vzhether the 
copyright material is useful to him until he 
can get it into the machine and examine it in 
V7ays that would be wholly noninfringement under 
traditional copyright doctrines. 



T 



"Educational institutions buy books; they put 
them on their library shelves. An English pro- 
fessor goes to the library, pulls Tennessee 
VJilliarns off the shelf and reads it. That is 
not an infringement. He may sit there and 
count the number of times Tennessee Williams _ 
uses certain antisocial v7ords. That is not 
a copyright infr5-ngement . He may have re- 
search assistants analyze and manipulate the 
paragraphs, looking for sentence structure 
and sys tactical identities with5.n the work. 

That is not a copyright infri.ngeraent . Yet 
under- Senate bill 597, if our English pro- 
fessor V7ants to input the same novel into a 
data storage and retrieval system to perform 
the same noninfringing functions, he is in- 
fringing because according to the bill, input 
--looking at the menu--is an infringement."^' 

The impact of these provisions in making input an i.nfringement 
is seriously to restrict the development of educational computer 
technology. Such requirement would prejudice development of the 
technology and inhibit experiment designed to ascertai.n the 
capacity of these new data processing devices. 

Failure to adopt the Ad Hoc Conimittee*s position of a mora- 
torium relative to input during the study period would render a 
fair test of the situaticn impossible and therefore would cripple 
the Commission's study. Unless input were not a copyright infringe 
ment during the study, neither education nor copyright owners 
vjould have the opportunity to experiment with the effect of educa- 
tional uses of copyrighted works in computers. Educational users 
would be forced -to make advance, unnecessary, and premature deci- 
sions as to V7hether they would ever use (or output) the input 
materials. The whole ptirpose of the Commission’s study as well as 
of the technology V70uld be thwarted by compulsion to decide output 
before input. As professor Miller put it, "this bill, in a host 
of ways, is too prejudiced against the storage and retrieval 
system to permit balanced experimentation."-^*-' 

The Ad Hoc Committee’s most recent statement on input was 
included in its resolution of March 13, 1968 as follows j 

"For the period terminating one year after sub- 
mission of the fi.nal report of the Commission 
on New Technological Uses of Copyrighted VJorks, 
reproduction of copyrighted v7orks of authorship 
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for. input in automatic systems capable of 
storing, processing, retrieving, and transfer- 
ring information shall not be an infringement 
of copyright. Thereafter, unless Congress 
provides otherwise, the legal status of such 
reproduction shall be determined under the 
1909 law.” 

This position vjas reaffirmed by the Ad Hoc Committee on October 
16, 1968. 

r 

B. Computer programs 

A computer program consists of the Instructions to a computer 
as distinguished from the data stored in, and retrieved from, the 
computer. 

Section 102 appears to extend copyrightability to such computer 
programs as such. The Ad Hoc Committee' opposes such provision as 
unwise and improper .i?,/ 



C. National Commission* 



S. 2216 would establish a National Commission on New Tech- 
nological Uses of Copyrighted Works. The Ad Hoc Committee is 
concerned about the Commission's composition, and believes that 
there should be a broader public representation. As now envisaged, 
the Commission consists of tv?o contending sides V7ith a third group 
acting as arbitrators. The Ad Roc Committee believes that public 
representation (not the "interest groups," so called) should 
predominate in the Commission. In this connection, the Ad Hoc 
Committee adopted a resolution on July 10, 1967 which contained 
the following relevant positions; 

(1) "That such a Commission be independent, 
not within the L3,brary of Congress or 
vzithin any agency of the Government." 

(2) "That such a Commission be composed of 

15 members, with the Pres5,dent to appoint 
9 of them 'representing the public inter- 
est generally and with some knowledge of 



* See p. 17^£^. for j.mpact of S.2216 upon photocopying and 
"fair use." 
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• the field. * The other 6 were to be 

equally divided between copyright inter- 
ests and copyright users *in education, 
research, and scho3.arship. ' ” 

This position V7as reaffirmed by the Ad Hoc Committee on October 16, 
1968. 



SECTION 5 Education's Need s as Affected by C op yright Duratio n 

As previously indicated, education’s most pressing need in 
the copyright law is assurance of reasonable access to copyrighted 
materials vyithin basic principles. An overriding element in this 
connection is the term or duration of copyright. 



t 

Since one of its earliest meetings, held in Washington, 
the Ad Hoc Committee has consistently opposed copyright law revision 
proposals which v7ould radically change the present duration of 
copyright by adopting a base period measured by the life of the 
author plus fifty years. The public interest is damaged by efforts 
to extend the period before which copyrighted works go into the 
public domain. The Ad Hoc Committee recommends retention of the 
present law’s provision, a 28-year initial period plus a 28-year 
renev/al period. As an alternative, it favors the Register’s ov7n 
proposal in his 1961 Report to the Congress; a 76-year total 
terra, comprised of an initial 28-year term plus a 48-year renev7al 
terra. 



Since the first American copyright law in 1790, a renewable 
term has been the characteristic hallmark of our copyright law. 

The original U.S. copyright law alloX'7ed only a 14-year period plus 
a 14-year renewal. The present law provides for an initial period 
of 28 years copyright, renewable for a similar period of 28 years 
after which the v7ork goes into the public domain. The copyright 
owner’s non-renewal puts the work in the public domain after 28 
years, and thus education may use such material for its purpose. 



The Ad Hoc Committee is principally concerned, in connection 
with duration, that the renewal requirement be. retained because of 
its effect on the passing of copyrighted material into the public 
domain. An official Copyright Office study shows that only 15% . 

t the present 
•plus -50 would 

deprive education, in some instances for 100 years, of the 
present right to use 85% of all registered copyrights after 28 
years. ' 
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of all .registered copyrights are being renav7ed at i 
time.—' Therefore, the proposed duration for life' 



The Ad Hoc Committee believes that the Register of Copyrights 
was correct in 1961 when he opposed ela'jnination of the renewal 
requirement; 

* ”We do not believe that the maximum term of 
copyright -“Which we are proposing be 76 
years from first public dissemination- -is 
necessary or advisable for all works. Ex- 
perience indicates that the present initial 
term of 28 years is sufficient for the great 
majority of copyrighted works; less than 15 
percent of all registered copyrights are 
being renewed at the present time, 

”The percentage of renev7als varies from one 
class of works to another. During a recent 
year, for example, renewals ranged from 70 
percent of the eligible motion pictures, 
dovm through' 35 percent for music, 11 per- 
cent for periodicals, 7 percent for. 'books’* 

(which includes text material published in 
various forms) to less than 1 percent for 
technical drawings . 

The Ad Hoc Committee's recommendation -- identical V7ith that 
of the Register in 1961 -- accomplishes the tv7o objectives of 
protecting both the author and user of copyright materials, while 
the life-plus-50 proposal . totally ignores and jeopardizes the 
user's interests. The Ad Hoc Committee's recommendation of 28 
years plus 48 years renewal period 

protects the user , by enabling education to use the 85% 
of all copyrighted materials which are not renex^ed, * • 
beginning X'?ith the 29th year instead of waiting for 100 
or so years; and 

Protects the author , by providing the same span of protection 
for authors vzho v?ant it, as contemplated by the life -plus- 
50 plan. 

The Register's Report to Congress in 1961 stated; 

"A term of 76 years from the first public dis- 
semination X‘7ould be generally equivalent to 
the term most prevalent in foreign countries 
• . • Thus , • . . this term would achieve 
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the main pu?:pose of those who have advocated 
a term of 50 years from the death of the 
author. ”2/ 

In his testimony on S.1006, the Register again said in 1965: 

”I.ife-plus "fifty is roughly equivalent, on the 
average, to a term of 75 years from publica- 
tion . . , "4./ 

Comment is appropriate on te7o unjustifiable claims made by 
proponents of life -plus -50 : 

1 . Relation to Foreign Law 

One of the main justifications advanced for this proposed 
radical depa>:ture from established Araericaxi copyright 
practice of copyright renewal and duration is the assertion 
that it is necessary for American copyright duration to 
correspond with that of foreign countries. The spuriousness 
of this argument is described ixi E?chlbit 5. 

2. Usefulness of Material in Public Domain 

Proponents of life -plus -50 cla5mi that public dorna5-n after 
28 years is- of no real value to education. Here again the 
Ad Hoc Committee accepts the comments of the Register *s 
Report of 1961: 

•'Advocates of a uniform single term contend 
that even though most v7orlcs have little or no 
commercial value beyond 28 years, it would do 
no harm to let their protection continue for 
the maximum term. They argue that no one is 
interested in usa.ng a work after it has ceased 
to have commercial value, so the continuation 
of copyright vzould be of no practical conse- 
quence. 

*'We believe that this argument is fallacious on 
two girounds: 

--Many works that have ceased to have substan- 
tial commercial value in themselves are still 
useful to scholars, researchers, historians, 
and educators, as well as to authors of new 
works based on preexisting ones. 

— The argument seems to assume that the public 
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derives .no benefit from having works in the 
public domain. Copyright protection for a 
certalxi period is essential to foster the 
creation and dissemination of intellectual 
works and to give authors their due reward. 

.. But on the other hand, there are many cir- 
cumstances in which copyright restrictions 
inhibit the dissemiiiatlon of works or their 
use in the creation of new works. 

“We believe that, when authors or other copy« 
right o\?ners feel that they have no need for a 
longer term, the termjLnation of copyright restric- 
tions after 28 years is in the public interest. "5./ 

Lastly, as a matter of legal principle and public policy, it 
is noteworthy that the U.S. Department of Justice has opposed 
extension of the term beyond 56 years, as an unwarranted monopoly: 

“The Department of Justice is opposed to 
lengthening the period of copyrights. Copy- 
rights (aiid patents) are forms of monopolies 
and should not be extended for periods longer 
than those now provided by law. The present 
56-year monopoly granted to authors is in our 
viex -7 fuHy adequate to reward authors for 
their contributions to society. Considering 
this matter froip the viewpoint of the public, 
which is interested in the early passing of 
copyrighted material into .the public domain, 
it x^ould seem unwise to extend further the 
copyright monopoly. "1/ 

^The Ad Hoc Committee submitted to the Senate suitable language 
for its proposal on duration of copyright.Z/, and this position was 
reaffirmed by the Ad Hoc Committee on October 16, 1968, 



SECTION 6 -- Basic Principles of Public PoljLcY 

The Ad Hoc Committee believes that there are three basic 
principles of public policy that should be determinative of copy- 
right legislation: 

Reason able Lim5,tatlDn of Monopolies 

mmM^wmrnm , — ... . - > H I ■ I ~W > i p i K 

“Copyrights,” the Attorney General of the U.S. vzrote to the 
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Congress, ’’are forms of monopolies , . ."i/ ’’Even at its best,” 
VTTote the Assistant Librarian of the Supreme Court, ’’copyright 
necessarily involves the right to restrict as v/ell as to mono- 
polize the diffusion of knowledge. 



Since 1909 Congress has steadfastly exempted nonprofit educa- 
tional uses from the possibility of restriction on, the diffusion 
of knov 7 ledga by such copyright monopoly. The Ad Hoc Committee has 
urged that, in the public interest, this same kind of Congressional 
protection for education be V7rittcn into any new copyright law in 
order to meet the needs of education for 



A. a more effective and more inclusive, accomplishment of the 
long-standing policy of special recognition for education; 

B. a clarification of ambiguities so that teachers may readily 
and easily know what they can legally use in teaching our 
nation's students; and 

C. a logical and reasonable extension of presently, available 
rights under copyright law in order, to make effective teaching 
possible. 



The Issue is One of Public Policy, Hot Property Rights 

^ $ 

Some claim! that copyright is a fixed property right and that 
therefore Congress has no authority to enact copyright legislation 
protecting education. This is simply not so. A long line of 
Supreme Court and other cases have held that the scope of copyright 
protection is a privilege, a creature of statute, and v7holly a 
matter of Congressional discretion to grant or withhold. The 
House Committee's report on the present copyright law said that 
"Congress has the power to annex to them [copyrights] such condl- 
ti^ons as it deems wise and expedient.”.^/ 

This view V7as again confirmed by the Supreme Court as late as 
June 17 , 1968 in the CATV case.i/ 

A fuller analysis of this question appears in Exhibit 6 . 



II I. Pr imacy of the Public interest 




The Congress, the Supreme Court, and the Register of Copyrights 



o 
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have all affirmed the primacy of the public interest over the 
copyright proprietor’s inteirest: 

9 

A. The House Report on the present lav7 stated that copyright 
was enacted 



’’not primarily for the benefit of the author, 
but primarily for the benefit of the public."^' 



B. The Supreme Court has said: 

”... the copyright law . . . makes a revzard 
to the owner of secondary consideration."^/ 

C. The R.egister of Copyrights stated to Congress in his 

1961 Report; 

. "Within limits the author’s interests coin- 

cide with those of the public. VJhere they 
conflict the public interest must prevail. 

•. . . And the j.nterests of the authors must 
yield to the public welfare vjhere they con- 
flict." (p.6) 

"The needs of all groups must be takeii into 
account. But these needs must also be 
weighed in the light of the paramount public 
interest." (p.xi) 

Copyright proprietors are demanding a greater and more inclusive 
monopoly. It is for the Congress to. decide what protection against 
such monopoly is to be required for the public interest represented 
by nonprofit education. 

The Ad Hoc Committee believes that education is the most 
universal expression of public interest in the United States. It 
V7ill be in "the paramount public interest" for the Congress to enact 
the proposals of the AD HOC C0yjtt4ITTEE, in order to enable teachers 
to make reasonable and limited nonproJEit use of copyrighted materials 
for the vital task of educating the school children and youth of 
America. 



S U M MARY 



The Ad Hoc Cormnittce * s position on copyright law revision 



IS : 



1 . 



Limited Copying and Recording [SECTION 3] 

(a) §107 ("fair use") without textual changes [p.l4 et seq . ] 

(b) a legislative history that affords some certainty for teachers 
[p ,19 ^ s eg / ] and 

(i) assures permanence of "fair use" [pp,16~17] 

(ii) rejects description of 4th criterion such that fair use is 
obviated by possibility of any sale "no matter how minor 
the amount of money involved" [pp,21~22] 

(c) rejection of §l(.h)(2) of S.2216 [pp,17“19] 

(d) extension of vzaiver of statutory damages to broadcast teachers 
• and librarians [p,22] 



If these requirements are not all metj Ad Hoc reverts to 
its original position; 

(1) retention of "not“for«profit" provision [p.lO] 

(2) specific statutory authorization for limited educational 
copying and recording (§111) [p.lO] 

(3) statutory "fair use" [p,13] 



2 . 



New Educational Technologies [SECTION 4] 

(a) Individual i zed in struct 1 on •• eliminate §110(2) (D) of S.597 
(and identical §110(2) (C) of H.R.2512) v?hich elj^minates 
individualized learning through modern technology [pp,23”25] 

(b) Educational broadcasting [p.25,' et seq,] 

(i) new §110(1A), to differentiate between open and closed 

circuit transmission of instructional material [pp, 26-27] 

(ii) retain House version of §110(2) and §112(b), relative to 
copying and recording [pp, 27-29] 

(iii) new section for licensed uses beyond exemption and 
"fair use" [p.30] 

(c) Computers [pp, 30-35] 

(i) pending Commission study, input for nonprofit educational 
use is not an infringement [pp. 31-34] 

(ii) computer programs should not be copyrightable [p.34] 

(iii) Commission to study technology should be [pp, 34-35] 
--indepeiident agency 

--composed predom3.nantly of public members 



Cop yright Duration [SECTION 5] 

The copyright terra should comprise an initial period of 28 
years plus a renev 7 able period of 28 or 48 years, [pp, 35-38] 
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JOURNAL, 759 (1963) 

3. House Report No. 2222, 60th Cong., 2d Sess., p.9. 

4. Fortnightly Corp. v. United Artists Television, Inc., U. 

,20 L.Ed. 2d 1176, 1180 (1968) 

5. Op. Cit. supra n.3, at page 7. 
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3; Unsuitability of Copyright Clearing House 

4. ‘ Proposed New Section on Educational Broadcasting 

5. Copyright Duration 
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EXHIBIT 1 

AD HOC COMITTES ON COP'HIIGHT LAW REVISION ' 

(Educational Organizations and Institutions) 

1. American Association of Colleges for Teacher Education 

2. American Association of Junior .Colleges 

3. American Association of School Administrators 

4. American Association of Teachers of Chinese Language 

and Culture 

5. American Association of Teachers of French 

6. American Association of Teachers of Spanish and ' 

Portuguese 

7. ‘ American Association of University Women 

8. American Council on Education 

9. American Educational Theatre Association, Inc. 

10. Association for Childhood Education International 

. 11. Association for Higher Education • 

12. College English Association 

13. Council of Chief State School Officers 

14. Department of Audiovisual Instruction, NEA 
15.. Department of Classroom Teachers, NEA 

16. Department of Foreign Languages-, NEA 

17. Department of Rural Education, NEA 

18. International Reading Association 

19. Midwest Program on Airborne Television Instruction, Inc. 

20. Modern Language Association 

21. Music Educators National Conference 

22. . Music Teachers National Association . ' 

23. National Art Education Association 

24. National Association of Edycational Broadcasters 

25. National Catholic Educational Association 

26. Nation.al Catholic Theatre Conference 

27. National Catholic Welfare Conference 

28. National Commission on Professional RjLghts and 

Responsibilities 

29. National Council for the Social Studies 

30. National Council of Teachers of English 

31. National Education Association of the United States 

32. National Educational Television and Affiliated Stations 

33. National School Boards Associat5-on 

34. New Jersey Art Education Association. 

35. Speech Association of America 

NOTE: Representatives of the American Library Association 

regularly attend Ad Hoc Committee meetings although 
ALA is not formally a member. 
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EXHIBIT 2 • 

/ • , 

* *Fair Use" --An Uncertain cUicl Unreliable Guide for Teachers ■ 



. The original, and still prevai 
Committee is that fair use alone is no 
instrument for educators seeking to us 
The Register of Copyrights has said of 
eludes precise definition « . . "i/ Els 
formed the. public: "The line betvveen 

is unclear and not easily defined. 'I?./ 
on copyright law states that 



, judgment of the Ad Hoc 
t a reliable and adequate 
e copyrighted materials. 



fair use 



Mr, 



That term 



ev7bere he officially in« 
'fair use' and infringement 
The most recent treatise 



"The scope and limits . . 
so that the issue of fair 



are most obscure, 
use has been 



called 'the most troublesome in the v^hole 

law of r> r^rwTi- ir •’ n or * **^./ 



copyrighting. 



A study foi: the Copyright Office reached "the conclusion that 
fair use is not a predictable area of copyright Iav7.-"J:/ The distin- 
guished Executive Director of the Copyright Society of the U.S.A. 
wrote to the Copyright Office that "the term 'fair use' defies 
definition. "5./ A National Science Foundation^sponsored study of 
photocopying said of fair use: "It is significant that no two 

legal opinions V7ere in exact agreement."^' 



1 . Register of Copyrights, Copyright Law Revision, Report to the 
Congre ss on the General Revision of theU.S. Copyright Law , 
House of Rep., Com. on the Jud. , 87th Cong., 1st Sess., House 
Cornm. print, July 1961, p.24. 

2 . Copyright Office, "Fair Use" of Copyrighted Works , Circular 20 , 
913, June 1962, 

3 . NMiSR ON COPYRIGHTS, §145 (1963) 



• Copyr5-.ght Law Revision, Studies Prepared for the Subcommittee 
on Patents , Trademarks and Copyrig hts , Sen. Comm, on Jud., 
Study 14, "Fair Use of Copyrighted Works" (by Alan Latiri^ri) , 
p.l4, 86th Cong., 2d Sess., Comm, print. • 



5. Ibid., p,39. (Walter J. Derengerg) 



^ • Survey o f Copyri ghted Material Reproduction Practices in 

Scie ntific and T e chn ic a 1 F i.e 1 d ^ , by George Fry & Associates 
(1962)7’p7T”20. 
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Fair Us'e is so uncertain that the Pvcgister of Copyrights 
advises the public that seeks advice as follows: 



"When it is impracticable to obtain permis- 
sion, use of copyrighted material should 
be avoided unless it is clear that the doc- 
trine of *fair use' would apply to the , 
situation. If there is any doubt or ques- . 

tion, it is advisable to consult an attorney . 



Even expert copyright lawyers disagree on ’what is and v?hat is 
not "fair use" in a given set of circumstances. Perhaps the most 
current example of this is the pending suit by a medical publisher 
against the U,S. charging that it is not fair use for the National 
Medical Library of HEW to serve requests for medical journals by 
sending a. photocopy of the article rather than. the entire original 
■journal.^' Apparently the Department of Health, Education and 
Welfare, the Public Health Service and the U.S. Department of 
Justice all believe this practice fair use, but the publisher 
disagrees. 

At one time a distinguished lawyer for publishers v3.rtually 
insisted that fair use did not include a ny reprography a t all , 
and even testified that the doctrine .of fair use is not generally 
applicable to advanced technology. 2-' This same attorney also 
testified that’: "The doctrine of fair use was never intended to 

afford certainty of the law,"™/ 



In response to a question from the chairman of the House 
hearjlngs as to whether there v/as a judicial definition of "fair 
use," the General Counsel of the Copyright Office said that "there 



7 . Op, cit., supra, note 2, *|5, 

8. VJilliams and Wilkins v. U.S., U.S. Ct. of Claims, No. 73-68 
(2/27/68). 



9 . Hearings before S iJ ibcommittee No. 3 of the House Com aiittee on 
th e Judiciary , 89th Cong,, 1st Sess. on H.R.4347, "Copyright 
Law Revision," pp. 1459. 



10. Ibid , p.1433. 
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is no prc:i;lse definition. This must be giemied from^reading a 
number of cases." Another vzitness in the House hearings said, that 
the solution was a "mutual sort of unspoken understanding." One 
witness said that "any vnriter" regards it to be fair use for a 
teacher to make one or two copies of a work., but tV7o lawyers . 

saJ-d that fair use never even allowed one copy of a full work."-^' 
An author *s copyright lav7yer even said that copying a v7*ork by 
pencil V7as an infringement.™' 

An example of the esoteric basis for fair tise is the effort 
of the Register of Copyrights to give examples in his 1961 Report 
of what he regarded as clearly fair use.ii' .But the very example 
he used caused disagreement with the ^American Book Publishers 
Council as to V 7 hether fair use consisted of "a part" or only "a 
small part" of a work. However, this was only the beginning of 
the confusion. In the later House hearings, the General Counsel 
of the Copyright Office testified that only "a relatively .small" 
'part is permissible as fair use. And the Regis ter *s Supplemental 
Report (May 1965) says that fair use applies only for "the relative 
ins3.gnificance of the excerpt copied. "li/ And, to complicate^ 
matters even more, the Music Publishers Association of the United 
States, advised teachers they could iiot use "any part" of any copy- 
righted work. 



Various Federal 'agencies have submitted reports or testimony 
on H.R.4347 v?hich also substantiates the difficulty, if not folly, 
of attempting to rely on fair use in terms of the predictable 
right to copyrighted material. 

The Federal Communication Commission’s report on H.R.4347 



11. Senate Hearings, p.l34. 

12. House Hearings, p.l773. 

13. Cf: Senate Hearings, p.l23. 

14. COPYRIGHT LAW REVISION, Part 6, Supplementary Report of the 
Register of Copyrights, House Com. Print, 89th Cong., 1st 
Sess., May 1965, p.34. 
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stated in part: 



"However, we are also mindful that *£air use' is 
both a limited and an indefinite doctrine .... 
Further, there is no precise v?ay of knowing how 
much of a copyrighted V7ork can be used in a 
^iven situation under the doctrine of fair use. 
The prospective user would apparently need 
expert advice to judge each case individually 
under the provisions set forth in §107, and, even 
so, there v 7 ould be the risk of hav5-ng to defend 
an infringement suit. ... we are therefore 
of the opinion that the doctrine of 'fair use' 
would not in and of itself, be an adequate ansv7er 
for educational broadcasting purposes . *'±5' 



The Health, Education and Welfare Department's report on H.R.4347 
.says, i.n part: 

• ' 

"1. V?ith no reported judicial decisions on 
the subject, it would be useful to libraries, 

• authors, publishers, scientists, and re- 
searchers to have' the permissible limits of 
photocopying spelled out in the statute. 

"2. The failtire of a comprehensive revision 

of the Copyright Law to include a provision 

on photocopying might be deemed to indicate 

. an intent by Congress not to authorize 

photocopying by' libraries as a limitation 

on the exclusive rights o£ a copyright holder. "iS.' 

% 

If copyright law experts cannot agree, hov7 can the classroom 
teacher act safely in such matters? Must he have a hot line to 
his lawyer? The difficulty is complicated by the fact that ^ fair use 
is determined by courts af ter the fact, when liability for in- 
fringement may already have occurred. It has not been an af f irmatrve . 
doctrine, but rather a defense when a use.r rs sued for infringement. 
And the teacher relying on fair use has the burden of proving that 
his use V7as a fair use. 

This is not to say that fair use should be abolished or its 
scope restricted, but only to note the obvious and parniul fact 



15. House P^eport, p.477. 

16. Ibid. , p.1133. 
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that its meaning and applicabilit 
and that it is legally risky for 
fair use. 



y to a given use is uncertain 
teachers to rely wholly on. 



> 



Quite apart from what may be the technical lav;, hov; easy 
will it be to persuade the ordinary classroom teacher or* super- 
visor, or for that matter the normal school board, that fair use 
is a meaningful doctrine in the face of the kinds of copyright 
not5.ces they see on ma terra Is they v;ant to use reasonably and 
responsibly. For example, take this one used by a leading pub- 
lisher : 

. "All rights reserved. No part of this book 
may be reproduced or utilized in any form, 
or by any means, electronic or mechanical 
including photocopying, recording, or by 
any information storage or retrieval system 
without permission in VTriting from the 
Publisher.." . 

In the j.ace of that "notice," it v;oul.d take a bold teacher to 
rely on' fair use for anything. 

The ultimate effect is either that teachers will surrepti- 
ciously use the v;ork "under the table," or not use it at all, to 
the detriment of the students. FajLr use is not a sufficient 
guideline for the classroom teacher to knox*; when copyrighted 
materials may be used. 'Fair use is not an adequate substitute for 
an autornati.c, but limited,* exemption proposed by the Ad Hoc Com- 
mittee on the theory of the present lax;*s "not-for-profit" 
protection to education. 
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EXHIBIT 3 



Unsuitability of a Cop yrig ht Clearin g House 



Oveir a period of years, Vcirious suggestions have been made for 
a clearing house as a ptirported means of raee^'lng education's 
needs In the use of copyrighted materials for nonprofit educational 
purposes. 

• 

On September 15, 1964, the -Ad Hoc Committee in plenary session 
met with the publishers who proposed a c learing house of licensing 
system. The Ad Hoc Committee formally suggested that the publishers 
submit a firm and specific proposal. • This V7as never done. 

On January 7, 1965, the Ad Hoc Committee heard a proposal 
•from Irwin Karp, Esq., attorney for the Authors League of 
America, Inc. , for a statutory licensing system. Nought came’ 
of this. 

* 

The Committee to Investigate Copyright Problems Affecting 
Communication in Science and Education v?as a major sponsor of a 
copyright clearing house. It testified before the House Subcom- 
mittee in 1965 that it was planning to have "a thorough study" to 
determine "a feasible method for dealing with the problem of use."i/ 
No such study was ever made. 

At one or another time, various subcommittees of the American 
Bar Association proposed or dealt v/ith suggestions for a clearing 
house or licensing system. The matter has been the subject of 
major disagreement betvzeen tV70 different ABA subcommittees. Nothing 
came of these efforts. 

At the "summit conferences" in June 1966, the following methods 
of collection for compensable uses v?ere discussed, beyond fair use : 

(a) • compulsory licensing system with government control of rates 

(No group favored this plan.) 

(b) compulsory licensing and stamp plan 

(No group favored this plan.) 



1 . 



House Hearings, p.l480 



(«) voluntary Clear liig House plan 

(This plan was favored by publishers only.) 

(d) free use provided by statute unless copyright ovmer 
responds within a specific time period to teacher *s request 
for use (User must notify Library of Congress or copyright 
ovmers of intended use; if user does not hear V7ithin a given 
period, he may automatically use material.) 

* 

(e) publisher publishes his copying rates on back of title page 
or in a separate catalog. 

Plans (d) and (e) were left open at the ’’summit conferences” 
for consideration. The first three plans were set aside because 
of objections of one or another group. Nothing has ever come of 
this . 

Despite all these circumstances, the Ad Hoc Committee adopted 
a resolution on January 25, 1967, as follows: 

■ *'The Ad Hoc Committee 

(a) reiterates its position of vzillingness at 
thj.s time to consider firm proposals for 

,a clearing house, licensing system, or 
other alternative method of achieving 
easy access to copyrighted materials; 

4 

(b) * will not at this time participate in any 

group developing such system.” 

The unsuitability of a clearing house to meet education s 
needs in vising copyrighted materials has emerged from these and, 
other discussions on the subject. There are at least four reasons 

(1) There has been no definite and firm plan which the ^ copyright 
interests themselves would accept, and no disposition to 
allow user participation in the control of any such plan. 

(2) Such system tends~"and may even be designed-“to erode fair 
use instead of being a supplement to fair use. 

In this connection it is instructive to note 
the Senate testimony of one of the strongest 
supporters of a clearing house, the Committee to 
Investigate Copyright Problems Affecting Communi- 
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cation in Science and Education, that fair use V7as 

"... a temporary safety valve until some" 
clearing house system is established. At 
that time, the concept of fair use should 
• lose its importance and die off as some 

sort of vestigial tail.”-^' 

(3) Schools may face the danger of continuous monitoring of 
classrooms to ascertain the extent and nature of the use of 
copyrighted material, as a means of admxnistering the system* 
Schools might also be subjected to unhealthy pressures to 
use particular m.aterials in order to boost the provider s 
ailocable portion of the clearing house *s receipts. 

(4) No system so far discussed or proposed meets the following 
mini.mum needs of education; 

I 

(a) mandatory application 

(b) complete coverage of all works in a single system 

(c) protection against unreasonably escalated fees 

(d) ease of administration within schools. 

# 

Xn any event, whatever the merits of a clearing house arrange 
went, if any, it in no wise meets the requirements for specific 
and particular statutory rights and authorizations for education 
• within the copyright lav? itself, as the Ad Hoc Committee has 
recommended. A clearing house is not a suitable means for, 
meeting education's needs in a copyright law. 

2^ Senati^Hearings (1967) p.ll5. 



t/ 
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EXHIBIT 4 



Proposed New Section on Educational Broadcasti.nR 

to be substituted for Sections 110(2) and 112(b) 

of H.R.2512 S.597 



Limitations on Exclu sive ^ Educational Trr-msmissions 

(a) Certain Educational Transmissions Exempted 



An educational transmission embodying the performance or dis- 
y of a non«drarnatic musical, literairy, pictorial, graphic or 
Iptured work is not an infringement of copyright if: 



(1) the content of the transmission is a regular part 
of the systematic instructional activities of a governmen- 
tal body or nonprofit educational institution; 



(2) the performance or display of the copyrighted v7ork 
is directly related to the teaching content of the trans- 
mission and is of material assistance to the instruction 
encompassed thereby; and 

* 

(3) the transmission is primarily for: 

(A) reception in classrooms or similar places 
normally devoted to instruction, or 

(B) reception by students regularly enrolled in 
nonprofit educational institutions, or 

(C) reception by persons other than regularly 
enrolled students to whom the transmission is directed, 
because their disabilities or other special circum- 

• stances prevent their attendance in classrooms or 
similar places similarly devoted to instruction, or 

(D) reception by governmental officials or 
employees iii r 'line ct ion with their official duties 
or employment. 



(b) Certain Educational Transmissions Fully Actionable -- 

An educational transmission embodying the performance or display 
a dramatic or choreographic work, pantoraine, motion picture or 






... continuous audio-visual work is actionable as 
ment under Section 501 and is fully subject to 
by Sections 502 through 506. 



an act of infringe- 
the remedies tJ'i^oyided 



9 

( c) Limitation of Liability for Certain Educatlohal.._Trar ^^^^ - 



VJith respect to an educational transmission embodying the per- 
formance or display of a copyrighted work outside the scope of 
subsection (a) or (b) , liability for infringement under Section 501 
does not l.nclude 'the remedies provided in Sections 502, 503,^ and 
506, and the remedies included in Sections 504’ aiid 505 are 15,mited 
to recovery of a reasonable Ircense fee as round by the court under 
the circumstances of the case, except as follows: 



(1) Where the court finds that the infringer either has 
failed to make a timely request for a license or has not 
accepted a timely offer of a license for a reasonable fee, it 
shall award as statutory damages under Section 504(c) the sura 
of not less than .$100 nor more than three times the amount of 
a reasonable license fee as the court considers just, to which 
may be added a discretionary award of costs and attorneys* 
fees under Section 505; 



(2) Where the court finds that the copyright ovmer either 
has failed to make a timely reply to a request for a license or 
has net made a timely offer of a license for a reasonable fee, 
it may reduce or withhold any award of damages under Section 
504 and may, in its discretion, award to the infringer costs 
and attorneys* fees under Section 505. 

►w ■ 

<d) Definitions -- ’ • . 

As used in this section: 

(1) **Educational transmissions'* shall mean public ^broad- 
casts over noncommercial educational television and radio 
stations operated by nonprofit educational organizations under 
license by the Federal Communications Commission or other 
appropriate agency; 

(2) "Educational transmissions" shall not be precluded 

from the provisions of this Section by virtue of being: 

(A) relayed from, forvzarded to, converted into or 
otherwise ^interconnected with^ other educational trans- 
mi-ssions or re-transmissions by wire, radio or other 
communication device; or 
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(B) fixed on film, tape, disc and/or other copying 
devices for transmission or re-transrnission purposes; 

, .A 

and said interconnection and fixation processes shall be deemed 
integral parts of the educational transmissions subject to sub- 
sections (a), (b) , and (c) respectively. 
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EXHIBIT 5 



Copyright Duration 

One of the principal reasons advanced for the proposal for a 
copyright duration of life-plus ~50, which is a radical departure 
from established American copyright renewal and duration practice, 
is the alleged necessity for conformity v?ith the copyright law in 
many foreign countries. There are many answers to this enforced 
conformity of our law to foreign law; 

First s the U.S. Constitution sets our copyright law apart 
from all forej.gn copyright laws. The Constitution permits copy- 
right only "for limited times." The Copyright Act passed immedi- 
ately after the adoption of the Constitution regarded 14 years as 
a limited time for initial terms, and the patent lax-7 (which comes 
under the same Constitutional provision) still has only a 17~year 
terra. Thus, the drive for conformity to foreign laws seems to 
ignore the fundamental lj.raitation in our Constitution V7hich must 
prevail regardless of foreign laws. 

Second , the best interests of the American people must prevail 
over any mechanical concept of conformity to foreign lav?. Such con- 
formity is detrimental to the interests of some 45,000,000 school 
children of America. 

Third , adoption of conformity -to-foreign-lav? as a principal 
basis for copyright law revision is a dangerous precedent. For 
example, most foreign countries have no copyright notice require- 
ment except for special kinds of works. , Also, major foreign 
countries have no system of copyright registration and deposit of 
copyright material. x/ By adopting the conformity-v7ith-foreign-lav7s 
rationale, do we say that henceforth' copyright notice and copyright 
registration and. deposit V7ill also be eliminated although notice has 
been part of our copyright law since 1802 and registration since 1790 

Fourth a the proposed term of life-plus -50 is unnecessary, ac- 
cording to the Register’s 1961 Report, even if Congress v?ants to 
make our maximum term generally comparable to that given American 
works in other countries. All that is necessary, the Register said, 
and Ad Hoc agrees, is to increase the total term from the present 56 
years to 76.3./ 

Go 1 draan , Ah e A . ^pjri ght Lax^ Revision and Music Librarians , 
LIBRARY JOURNAL, March “15, 1965, p.l268i 

2. Register’s P^eport (1961), p.73. 
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EXHIBIT 6 

Copyr5-gbt and tbe Constitution 



« 

There are those v7ho argue that copyright is a property right 
and that therefore Congress has no authority to ls.ir.it such property 
right. This simply is not so. Article I, §8 of the Constitution 
grants no rights to authors; it merely grants power to Congress to 
enact copyright legislation. The Supreme Court so ruled in the 
very first case in which it considered this problem. In Wheaton 
V. Peters c 8 Pat. 591, 661 (1834), counsel for complainants 
insisted* that the constitutional provisions did not originate a 
right but merely protected one already in existence. The Supreme 
Court specifically rejected this argument j 

"Congress then, by this act, instead of sanc- 
tioning an existing right, as contended for, 
created it. (661) c . . This right, as has 
been shown, does not exist at common law-- 
it originated, if at all, under the Acts of 
Congress." (663) i./ 

The House Report on the current Copyright Law of 1909 also 
made this same point crystal clear: 

p 

"The enactment of copyright legislation by 
Congress under .the terms of the Constitution 
is not based upon any natural 'right that the 
author has in his V7rit5.ng.s, for the Supreme 
Court has held that such rights as he has 
are purely statutory rights. . . . The Con- 
stitution does not establish copyrights, but 
provides that Congress shall have the pov7er 
to grant such rights if it thinks best,"--' 

There is a long and uninterrupted line of cases that hold 
unequivocally that copyright protection is completely and solely 



1. To the same effect, see Mazer v. Stein , 347 U.S. 201, 214 
(1954); Fox Film Corp. v. Doyal , 286 U.S. 123, 127 (1932); 
Caliga V. Inter Ocean Newspaper Co ., 215 U.S. 182, 188 (1909). 

2. House Report No. 2222, 60th Cong., 2d Sess., p.7. 
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a matter of statute jS./ and that copyright is only a privilege or 
a franchise .Ji/ Under Supreme Court rulings it is settled law .that 
any copyright right is simply a creature of statute.^/ As distin- 
guished from liter £iry property , copyright is wholly a matter of 
Congressional discretion to grant or to v7ithhold..^/ This doctrine 
was reaffirmed by the Supreme Court this year in the CATV case, when, 
it ruled: 



"The Copyright Act does not give a copyright 
holder contrgl over all uses of his copy- 
righted work. Instead, §1 of the Act enumer- 
ates several ^rights* * that are made ^exclusive* 
to the holder oj: the copyright. If a person,, 
without authorization from the copyright 
holder, puts a copyrighted wo3:k to a use 
within the scope of one of these *exclsive 
rights*, he infringes the copyright. If he 
puts the work to a use not enumerated in §1, 
he does not infringe,"-?./ 



Miller Music Corp. v'. Daniels, Inc., 362 U.S. 373, 375 (1960); 
Bentley v, Ti bbals, 223 F. 247, 248 (C.A.2d 1915); Grant v . 
Kello g g Co. , 58 F..Supp. 48, 52 (S.D. N.Y. 1944), aff'd 154 

F.2d 5'9 (C.A. 2d, 1946). 

¥ 

4 . Local Landmarks v. Price , 170 F.2d 715, 718 (C.A. 5th', 1948). 

American Tobacco Co. v. Werckmeister , 207 U.S. 284, 291 (1907); 
VJhite -Sm ith Music Pub. Co. v. Apollo , 147 F.226, 227 (C.A. 2d 

*d 209 U.S. 1, 15 (19CX8) , See also Loew'^s Inc. v. 
C.B.S . , 131 F.Supp. 165, 173 (1955), aff *d 239 F.2d 532 (C.A. 
9th 1956), aff *d by equally divided court, 356 U.S. 43 (1958) 

Kraft v. Cohen , 117 F.2d 579, 580 (C.A. 3d, 1941); Keene v. 
V ?heatle y, 14 Fed.Cas. 180, 185 #7644 (Cir.Gt.Pa. 1920). 

F ortnightly Corp. v. United Artists Tel e vision, Inc.' , U.S. 

, 20'’ L, Ed. 2d 1176, 1180 (June 17, 1968). Footnote 8 of 
the Court's opinion read, in part, as follox^s: 

8 . "'The fundamendal [is] that "use" is not the same thing 
as "infringement," that use short of infiringement is to 
be encouraged . . .,* Kaplan, An Unhurried View of 
Copyright 57 (1967)." 
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T’ne Supreme Court has also held that the conditions upon which 
copyright is granted are wholly within the constitutional power o£ 
Congress to prescribe,*^-' The vzhole history of the copyright law 
ejcernplifies the fact that an author has no constitutional property 
rig’nt in or to copyright protection and that such right as an 
author obtains is a privilege to be granted or withheld by Con-* 
gress in its discretion. As the House Report on the present copy- 
right law said of copyright rights granted to authors: . . 

Congress has the power to annex to them such conditions as it 
deems vzise and expedient . ”2./ The very first copyright lav7, enacted 
in 1790, 1 STAT. p.l24, c 15, gave protection only to maps, charts 
and books, and that only for a 14-year period plus renewal of 14 
years*. It did not cover periodicals, drav7ings, works of art, musical 
composition, dramatic composition--to' name but a few. And even 
the present far more extensive law of 1909 is not all-inclusive 
and places limits on -author *s copyright privileges. Congress has 
'limited the number of years during V7hich an author may exercise 
copyright privileges. Congress has limited the uses to which the 
copyright owner *s copyright privileges attach, y the ”£or 
profit” limitation on public performance rights; comptilsory licenses; 



few. 



In 



the non -inclusion of ”rental rights,” to cite but a 
addition to Congressional limitations of any so-called ’’property” 
rights in copyright, the courts have also developed a further 
limitation through the doctrine of 



11 ^ 



rair 



use. 



II 



II 






The Register himself has officially rejected this so-called 
operty” concept of copyright: 



"Copyright . . has certain features of 

property rights, personal .rights and monopoly, 
but it differs from each of these. The legal 
principles usually applicable to property . . 
are not always appropr5.ate for copyright.”--—' 



8. VJheaton v. Peters ^ 8 Pet., 591, 663-4 (1834). See also 
Application of C oopers 254 F.2d 611, 616 (C.C.P.A. 1958), cert 
denied 358 U. S . T46“Tl958) ; Stuff v. La Budde Feed & Grain Co., 
42 F. Supp. 493, 496 (E.D. Wis. 1941); See NIMMER ON COPY- 
RIGHTS (1963), p.l4. 

9 . Op. clt . , supr a n.2, p.9. 



10 . Register's Report (1961), p.6. 






Thus, it is clear that copyright is a privilege conferred 
by statute and that the conditions, limitations and exemptions-'* 
upon which such privilege Is conferred are wholly within the 
constitutional power of the Congress to prescrl-be. Therefore, the 
provisions of a copyright act depexid not upon property rights, 
but upon public policy. 
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